Shariat Petition No.30-L of 1991 &
All other 81 connected matters relating to Riba/Interest

IN THE FEDERAL SHARIAT COURT OF PAKISTAN
(ORIGINAL JURISDICTION)

PRESENT

MR. JUSTICE MUHAMMAD NOOR MESKANZAI, CHIEF JUSTICE
MR. JUSTICE DR. SYED MUHAMMAD ANWER
MR. JUSTICE KHADIM HUSSAIN M. SHAIKH

SHARIAT PETITION NO.30-L OF 1991

M/s. Farooq Brothers Vs. UBL, etc.

For petitioners: Dr. Aslam Khakhi, Advocate
(supported by Mrs. Yasmeen
Haider, Advocate), Mr. Qaiser
Imam, Advocate. Mr. Saif Ullah
Gondal, Advocate for Jamat-e-
Islami. Dr. Fareed Ahmed
Paracha. Mr. Imam Dullah and
Sujah Ullah. Mr. Zafar Ali Raja,
Advocate. Raja Muhammad
Akram, Advocate. Malik Ghulam
Sabir, Advocate. Col. Retd. Syed
Igbal Hashmi, Advocate. Mr.
Muhammad Siddique Mughal &
Qazi  Muhammad  Siddique,
Advocates. Mr. Emad-ul-Hassan,
Advocate. Mr. Javed Mansoor
Khan, Advocate. Mr. M. Kowkab
Igbal, Advocate. Rai Bashir
Ahmad, Mr. Ghulam Farid
Senator and Mr. M.Asad Manzoor
Butt, Advocates. Raja Farrukh
Arif Bhatti, Advocate. Mr.
Ghulam Qadir Jatoi, Advocate.
Prof. Muhammad Ibrahim Khan,
Advocate. Touseef Abbasi, Sher
Hamad Khan Advocates. Mr.
Anwar Mansoor Khan, Senior
Advocate. Mr. Faiz Rasool
Jalbani, Advocate. Syed Sikander
Abbas Gillani, Advocate. Mr.
Salamat Ali Chohan, Adviser to
State. Mehmood ur Rehm,
Advocate. Mr. Atif Waheed. Mr.
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Ishtiq Ahmed Faroog. Mr.
Liaquat Baloch, Jamat-e-Islami,
Lahore. Dr. Atta-ur-Rehman,
Jamat-e-Islami. Lahore. Dr.
Sahams-ul-Haq Hanif, Peshawar.
Mr. Khuda Yar Khan, Mr.
Muhammad Aftab Abbasi,
Tanzim-e-Islami. Qazi Irfan. Mr.
Muhammad Saeed Al-Raee, Retd
Inspector General of Police.
Squardon Leader (Retd.) Tariq
Abdul Majeed. Lt. Commander
Rtd. Mehmood Igbal, General
Secretary  (Foreign), = Ghulam
Murtaza Jatoi, Advocate. Mr.
Adnan Ramay and Muneeb Ali
Awan, Advocates. Mr.
Muhammad Younas Meo,
Advocate. Maluna Abdul Maalik.
Mr. Muhammad Anwer Abbasi,
Advocate. Dr. Muhammad Hafeez
Arshad, Al-Hafeez Welfare Trust,
DHA-II. Mr. Abdul Ghafoor
Chochan, Wing Commander
Zarin Qureshi for Tanzee-e-Islami.
Mr. Imran Shafique, Advocate.
Dr. Sahams-ul-Haq Hanif,
Peshawar. Mst. Rashidan, Mst.
Shukran Bibi, Mst. Saleema Bibi
daughters of Khurshid
Muhammad. M/s. Bodhla Cotton
Ginning and Pressing Factory. Mr.
Umer Latif. Mufti Ahsan Wagqar,
Head Shariah Board, NBP. Dr.
Mufti Tajamal Muhammad Zubair
Usmani, UBL. Mr. Tanveer Farhan
Mehmood, Head of Islamic
Banking System, UBL. Mufti
Muhammad Ibrahim Essa,
Shariah  Advisor and  Mr.
Jalaluddin Ahmed, Chief
Executive. Mr. Muhammad Saeed
Alrai (PSP). Mr. Muhammad
Igbal. Mr. Muhammad Ayub,
Director Research & Training
Islamabad. @ Mr. Muhammad
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For respondents:

Anwar Abbasi. Col. (R) Abdul
Rahman. Mr. Ghulam Jillani. Prof.
Dr. M. Fahim Khan. Mr. Riaz
Ahmed, Mr. Zahoor Ahmed &
Mr. Saeed Ahmed sons of
Khurshid Muhammad. Mr.
Khuda Yar Khan. M/s. Farooq
Brothers. Mr. Ishtiaq Ahmed
Farooq. Mr. Babar Moinuddin.
Mufti Abdul Ghaffar, Darul Fatta,
Sukkur. Dr. Humaira Awais
Shahid, Lahore. Mr. Gul
Muhammad Toor. Prof.
Muhammad Asif. Mir Zaman
Khan, Mr. Tauseef Ahmed
Advocate, Mr. Khurram Imam
Advocate, Mr.Imdadullah
Advocate. Ms. Abida Safdar,
Assistant A.G. KPK, Ms. Sofia
Noreen, Assistant A.G.KPK.

Mr. Khalid Javed Khan, Attorney
General for Pakistan. Mr. Anwar
Mansoor Khan, Ex-Attorney
General for Pakistan. Mr. Ashtar
Ausaf Ali, Ex-AG Pakistan. Ch.
Ishtiaq Meharban, DAG, Mr.
Pervaiz Khan Tanoli, Assistant
Attorney General for Federal
Govt,, Ch. Saleem Murtaza
Mughal Addl. Advocate General
Punjab and Mr. Ahsan Hameed
Dogar on behalf of AG Sindh, Mr.
Muhammad Ayyaz Khan,
Advocate on Dbehalf of AG
Balochistan. Syed Aley Rizwi,
Addl. A.G. Sindh. Mr. Kashif
Paracha, Addl. AGP. Sardar Ali
Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
Assistant A.G. Baluchistan. Malik
Akhtar Hussain, Addl. A.G. KPK.
Mr. Nazeer Abbasi, Standing
Counsel for Federal Govt.
Mr.Razzaq.A. Mirza, Addl.
Advocate General Punjab. Syed
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Wajid Ali Gillani, Addl. Advocate
General, Punjab. Mr. Mujahid Ali
Khan, DAG KPK. Ms. Sofia
Noreen, Assistant Advocate
General, KPK. Mr. Nadeem
Arshad SO Legal Ministry of
Finance. Mr. Ali Safdar Naghra,
Law officer on behalf of Secretary
Finance Punjab. Raja Ahsan
Mehmood Satti, Standing Counsel
for Federal Government. Syed
Aley Magbool Rizvi, Additional
Advocate General, Sindh.
Barrister Qasim Ali Chochan,
Assistant A.G. Punjab. Mr. Arshad
Ahmad Assistant A.G. KPK. Mr.
Ayaz Khan Swati, Addl. A.G.
Balochistan. Mr. Raza Abbas
Naqvi, AAG Punjab. Mr. Shaukat
Rauf Siddiqui, Addl. Advocate
General, Punjab. Mr. Muhammad
Zikria Sheikh, Deputy Attorney
General of Pakistan, Lahore. Mr.
Yousaf Qureshi, Assistant A.G.
Punjab. Mr. Walayat Khan,
Assistant A.G. KPK. Mr. Razaq A.
Mirza Addl. Advocate General
Punjab. Mr. Wallayat Khan
Assistant Advocate General, KPK.
Mr. Salman Akram Raja,
Advocate for SBP. Syed Ansar
Hussain, Deputy Director on
behalf of SBP. Mr. Javed Igbal
Khan, Advocate for Chairman
Punjab Cooperative Board for
Liquidation Lahore. Mr.
Mehmood Nazir Rana, Law
Officer SBP. Mufti Ehsan Wagqar,
Chairman/Head Shariah Board,
NBP. Barrister Magbool Ahmed,
Advocate on behalf of Mr. Salman
Akram Raja, Advocate. Mr.
Muhammad Tajamul Hussain,
Manager NBP Legal. Mr. Rustam
on behalf of Sindh Bar Counsel.
Mr. Zaheer Tanoli, Law officer on
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behalf of UBL. Tahir Shabbir,
Deputy DAO, Mr. Rawalpindi on
behalf of Secretary Finance,
Punjab Lahore. Mr. Shahid
Saleem, Ministry of Finance,
Lahore. Ms. Iram Younas on
behalf of Ministry of Commerce
and PIC. Mr. Masood Anwar,
Advocate for NICL Ministry of
Commerce. Mr. Aziz ur Rehman,
Advocate. Mr. Ayyaz Hussain,
Executive Officer Law National
Insurance = Corporation. Mr.
Shakeel Asghar Law Officer on
behalf of Chief Secretary KPK. Dr.
Mehmood ul Rehman Faisal DG
National Savings. Mr. Shaukat
Rauf Siddiqui, Addl. Advocate
General, Punjab. Raja Saleem
Ullah law  officer = Finance
Department Govt. of Punjab.
Malik Ghulam Advocate for State
Bank of Pakistan. Mr. Ghulam
Nabi Azhar Industrial Assistant
Registrar Cooperative Department
Lahore. Mr. Wallayat Khan
Assistant Advocate General, KPK.
Mr. Muhammad Yousaf MD
Legal Affairs SLIC. Mr. Abdul
Shakoor Saqib, Deputy DAO
Rawalpindi. Mr. Feroz Malik,
Deputy Manager State Life
Insurance. Mr. Khan Pacha Senior
Superintendent, Office of the
Chief Executive Terbela. Ms.
Bushra Qamar, President
Provincial Bar Council Punjab
Lahore. Mr. Salah ud Din Khan,
Gandapur and Manzoor Leghari,
Advocates on behalf of Sindh Bar
Council. Mr. Shakil Ahmed,
Assistant Solicitor Ministry of
Law and Justice. Mr. Javed Ali
Deputy District Accounts Officer
Punjab  Finance  Department.
Muhammad Javed Igbal Assistant
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Economist:

Jurisconsults:

Vice President, ZTBL. Mr.
Muhammad Javed Ali, DAO
Punjab  Finance  Department
Rawalpindi. Mr. Muhammad
Asad Mehmood Section Officer
(Insurance) Commerce Islamabad.
Mr. Muhammad Aslam Sipra
Deputy Director Finance, Punjab
Government. Mr. Ghulam
Muhammad and  Mehmood
Shafqat for State Bank of Pakistan.
Mr. Saleem Shehzad Section
officer Ministry of Finance. Mr.
Sohabt Ali Talpur Deputy
Secretary Ministry of Finance
Islamabad. Mr. Saleem Ullah
Director State Bank of Pakistan.
Mr. Muhammad Yousaf, SPS to
Ahmed Dildar Member Legal FBR
Islamabad. Rana Abdul Ghaffar
Khan, Advocate for
respondents. Mr. Saim AR
Abbas, Assistant Registrar
Industrial Cooperative. Mr. GM
Abbasi, Director State Bank of
Pakistan. Mrs. Imrana Baloch
AOR on behalf of Govt. of Punjab.
Mr. Zain-ul-Abidin, Secretary
Sindh Bar Council. Mr. Raza
Mohsin Qazalbash, Director State
Bank of Pakistan. Ghani Value,

Glass Limited, Lahore.
Muhammad  Yaseen Traders,
Commission  Agent.  Momin

Cotton Ginners & Oil Mills,
Rahim Yar Khan. M/s. Welcome
Agro Chemicals, Bahawalpur.
Raazi Hospital, Rawalpindi. Mr.
Mazhar A Nurani.

Mr. Shaukat Shehzad.

Dr. Attig-ul-Zafar Khan,

Dr. Hafiz Muhammad Tufail,
Dr. Muhammad Ayub, Dr.
Muhammad Tahir Mansori, Dr.
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Amicus Curiae:

Public Notice:

Date of Institution:

Muhammad Qaseem, Prof. Dr.
Muhammad Yousaf Farooqi
and Mr. Asim Mansoor Khan.

Dr. [jaz Ahmed Samdani, Dr.
Zaheer-ud-Din Babar Awan,
Advocate, Barrister Abdullah
Babar Awan, Advocate Mr.
Anwar Mansoor Khan, Mr.
Asim Mansoor Khan, Maluana
Asmat Ullah, Maulana Ahmed
Ali  Siddiqui, Dr. Wagqar
Masood, Ex-Secretary Finance,
Islamabad.

Mr. Shakeel Ahmed, Ex-Banker.
Mst. Balgees Rahat, Advocate,
Syed Arshad Hussain,
Advocate, Sayyid Tahir and Mr.
Saad. Hujaj Ali Nawaz Khan,
Mr. Muhammad Umar Khan,
Mr. Siraj ul Hag, Ameer
Jama’at-e-Islami.

28.03.1991

SHARIAT MISC. APPLICATION NO.04-L OF 2002

Muhammad Ismail Qureshi, Adv. Vs. Government of Pakistan.

Counsel for petitioner:

For respondents:

Date of Institution:

Ch. Abdur Rehman, Advocate
and Mian Sher Alam, Advocate
Barrister Abrar Nahakm
Advocate, Malik Wiqar Saleem,
Advocate, Hafiz Muhammad
Saeed, Advocate.

Ch. Ishtiaqg Meharban, DAG.

20.09.2002
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SHARIAT PETITION NO.27-L OF 1990

M/s. M.A. Qureshi & sons, etc. Vs. National Bank of Pakistan

For petitioner:

For respondents:

Date of Institution:

Mr. Igbal Hamed-ur-Rehman
Advocate and Mr. Muhammad
Amin Sheikh, Advocate.

Mr. Aijaz Ali Khaskheli,
Ghulam Rasool Korai and
Khalid Mahmood Siddiqui,
Advocates on behalf of NBP

06.11.1990

SHARIAT PETITION NO.01-K OF 1991

Niazuddin Pir Bux Allahwala Vs. Federal Govt. of Pakistan, etc.

For Petitioner:

For respondents:

Date of Institution:

Mr. S.M. Saeed, Advocate.

Mr. Ahmad Bashir and Aziz-ur-
Rehman Farooqi, Advocates. Ms.
Sarah Rehman, Advocate, Mr.
Babar Sattar, Advocate for HBL.
Mr. Aneeq Salman Malik,
Advocate for HBL. Mr.
Muhammad Saleem Manager
HBL Zone office Islamabad.

03.02.1991

SHARIAT PETITION NO.08-K OF 1990

Syed Afzal Hussain Vs. Government of Sindh, etc.

For Petitioner:

For respondents:

Syed Afzal Hussain (in person)

Syed Ali Zafar, Advocate, for
Chairman Pakistan Banking
Council Karachi, Farrakh
Qayyum, Deputy Secretary
(BKG) Government of Pakistan
Finance Division Islamabad.
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Date of Institution: 12.11.1990

SHARIAT PETITION NO.17-1 OF 1990

Dr. Mahmood ur Rehman Faisal Vs. Secretary, Ministry of Law,
etc.

For petitioner: Dr. Mahmood ur Rehman
Faisal (in person)

For respondents: Syed Ali Zafar, Advocate. Mr.
Salaman Akram Raja,
Advocate for SBP. Syed Ansar
Hussain, Deputy Director SBP.
Mr. Mahmood Nazir Rana,
Law Officer SBP. Barrister
Magbool Ahmed, Advocate
SBP.

Date of Institution: 25.06.1990

SHARIAT PETITION NO.18-I OF 1990

Dr. Mahmood ur Rehman Faisal Vs. Secretary, Ministry of Law, etc.

For petitioner: Dr. Mahmood ur Rehman
Faisal (in person). Mr. Tahir
Malik, Advocate for petitioner.

For respondents: Syed Ali Zafar, Advocate.

Date of Institution: 25.06.1990

SHARIAT PETITION NO.20-I OF 1990

Dr. Mahmood ur Rehman Faisal Vs. Secretary, Ministry of Law, etc.

For petitioner Dr. Mahmood ur Rehman
Faisal (in person)

For respondents: Syed Ali Zafar Advocate.
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Date of Institution: 25.06.1990

SHARIAT PETITION NO.21-1 OF 1990

Dr. Mahmood ur Rehman Faisal Vs. Secretary, Ministry of Law,

etc.

For petitioner: Mr. Muhammad Amin Sheikh,
Advocate for petitioner.

For respondents: Syed Ali Zafar, Advocate.

Date of Institution: 25.06.1990

SHARIAT PETITION NO.21-L OF 1990

Syed Musharaf Alam, etc. Vs. Habib Bank Limited

For petitioner: Mr. Muhammad Amin Sheikh,
Advocate for petitioner.

For respondents: Mr. Babar Sattar, Advocate.
Mr. Aneeq Salman Malik,
Advocate for HBL. Mr.
Muhammad Saleem Manager
HBL Zone office Islamabad.
Ms. Sarah Rehman, Advocate
for HBL.

Date of Institution: 30.08.1990

SHARIAT PETITION NO.30-I OF 1990

Dr. Mahmood ur Rehman Faisal Vs. Secretary, Ministry of Law, etc.

For petitioner: Dr. Mahmood ur Rehman
Faisal (in person)

For respondents: Syed Ali Zafar, Advocate.

Date of Institution: 30.06.1990
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SHARIAT PETITION NO.31-I OF 1990

Dr. Mahmood ur Rehman Faisal Vs. Secretary, Ministry of Law, etc.

For petitioner:

For respondents:

Date of Institution:

Dr. Mahmood wur Rehman
Faisal (in person)

Syed Ali Zafar, Advocate. Mr.
Muhammad Sultan, A.P. Legal
National Savings. Mr.
Muhammad Tanveer
Mehmood (NSO) C.D.N.S. Mr.
Aziz-ur-Rehman Farooqi,
Advocate. Mr. Bakht Bahadur
Director CDNS. M/s. Nazir
and Sardar Hameed CDNS
Islamabad. Mr. Zaheer Abbas
Joint Director, CDNS. Sardar
Hameed Akhtar on behalf of
Ministry of Finance. Sardar
Hamad Akhtar, CDNS,
Islamabad.

30.06.1990

SHARIAT PETITION NO.01-L OF 1991

Ch. ljaz Ahmad Vs. The Provincial Government, etc.

For petitioner:

For respondents:

Date of Institution:

Ch. Jjaz Ahmad (in person)

Malik Muhammad Nawaz,
Advocate.

01.01.1991

SHARIAT SUO-MOTO NO.02-T OF 1991

The Attorney-General for Pakistan, etc.

For respondents:

Mr. Khalid Javed Khan,
Attorney General for Pakistan.
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Date of Institution:

Mr. Anwar Mansoor Khan, Ex-
Attorney General for Pakistan.
Mr. Ashtar Ausaf Ali, Ex-AG
Pakistan. Ch. Ishtiaq
Meharban, DAG and Ch.
Saleem Murtaza Mughal Addl.
Advocate General Punjab and
Mr. Ahsan Hameed Dogar on
behalf of AG Sindh, Mr.
Muhammad Ayyaz Khan,
Advocate on behalf of AG
Balochistan. Syed Aley Rizwi,
Addl. A.G. Sindh. Mr. Khashif
Paracha, Addl. AGP. Sardar Ali
Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
Assistant  A.G. Baluchistan.
Malik Akhtar Hussain, Addl.
A.G. KPK. Mr. Nazeer Abbasi,
Standing Counsel for Federal
Govt. Mr.Razzaq.A. Mirza,
Addl.  Advocate  General
Punjab. Mr. Mujahid Ali Khan,
DAG KPK. Mr. Nadeem
Arshad SO Legal Ministry of
Finance. Mr. Ali Safdar
Naghra, Law officer on behalf
of Secretary Finance Punjab.
Raja Ahsan Mehmood Satti,
Standing Counsel for Federal
Government. Barrister Qasim
Ali Chochan, Assistant A.G.
Punjab. Mr. Arshad Ahmad
Assistant A.G. KPK. Mr. Ayaz
Khan Swati, Addl. A.G.
Balochistan. Mr. Raza Abbas
Naqvi, AAG Punjab. Mr.
Yousaf Qureshi, Assistant A.G.
Punjab. Mr. Walayat Khan,
Assistant A.G. KPK.

06.10.1991
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SHARIAT PETITION NO.02-L OF 1991

Dr. Syed Asad Gillani, etc. Vs. Government of Pakistan, etc.

For petitioner:

For respondents:

Date of Institution:

Dr. Syed Asad Gillani (in
person). Sheikh-ul-Hadith
Maulana Abdul Malik,
Mansoora Lahore.

Mr.  Ghulam  Nabi-Azhar
Industrial Assistant Registrar
Cooperative Society Lahore.
Mian Azhar Hussain Assistant
Electric  Inspector = Energy
Department Govt. of Punjab.

05.01.1991

SHARIAT SUO MOTO NO.03-1 OF 1991

The Attorney General for Pakistan, etc.

For respondents:

Ch. Ishtiaq Meharban, DAG
and Ch. Saleem Murtaza
Mughal  Addl.  Advocate
General Punjab and Mr. Ahsan
Hameed Dogar on behalf of
AG Sindh, Mr. Muhammad
Ayyaz Khan, Advocate on
behalf of AG Balochistan. Syed
Aley Rizwi, Addl. A.G. Sindh.
Mr. Khashif Paracha, Addl.
AGP. Mr. Asthar Ausaf Ali, Ex-
AG Pakistan. Mr. Khalid Javed
Khan, Attorney General for
Pakistan. Mr. Anwar Mansoor
Khan, Ex-Attorney General for
Pakistan. Sardar Ali Raza,
Addl. AG. KPK. = Mr.
Muhammad Fareed Dogar,
Assistant A.G. Baluchistan.
Malik Akhtar Hussain, Addl.
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Date of Institution:

A.G. KPK. Mr. Nazeer Abbasi,
Standing Counsel for Federal
Govt. Mr.Razzaq.A. Mirza,
Addl. Advocate General
Punjab. Mr. Mujahid Ali Khan,
DAG KPK. Mr. Nadeem
Arshad SO Legal Ministry of
Finance. Mr. Ali Safdar
Naghra, Law officer on behalf
of Secretary Finance Punjab.
Raja Ahsan Mehmood Satti,
Standing Counsel for Federal
Government. Barrister Qasim
Ali Chochan, Assistant A.G.
Punjab. Mr. Arshad Ahmad
Assistant A.G. KPK. Mr. Ayaz
Khan Swati, Addl. A.G.
Balochistan. Mr. Raza Abbas
Naqvi, AAG Punjab. Mr.
Yousaf Qureshi, Assistant A.G.
Punjab. Mr. Walayat Khan,
Assistant A.G. KPK.

06.10.1991

SHARIAT SUO MOTO NO.04-1 OF 1991

The Attorney General for Pakistan, etc.

For respondents:

Ch. Ishtiaq Meharban, DAG
and Ch. Saleem Murtaza
Mughal  Addl.  Advocate
General Punjab and Mr. Ahsan
Hameed Dogar on behalf of
AG Sindh, Mr. Muhammad
Ayyaz Khan, Advocate on
behalf of AG Balochistan. Syed
Aley Rizwi, Addl. A.G. Sindh.
Mr. Khashif Paracha, Addl.
AGP. Mr. Asthar Ausaf Ali, Ex-
AG Pakistan. Mr. Khalid Javed
Khan, Attorney General for
Pakistan. Mr. Anwar Mansoor
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Date of Institution:

Khan, Ex-Attorney General for
Pakistan. Sardar Ali Raza,
Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
Assistant  A.G. Baluchistan.
Malik Akhtar Hussain, Addl.
A.G. KPK. Mr. Nazeer Abbasi,
Standing Counsel for Federal
Govt. Mr.Razzaq.A. Mirza,
Addl.  Advocate  General
Punjab. Mr. Mujahid Ali Khan,
DAG KPK. Mr. Nadeem
Arshad SO Legal Ministry of
Finance. Mr. Ali Safdar
Naghra, Law officer on behalf
of Secretary Finance Punjab.
Raja Ahsan Mehmood Satti,
Standing Counsel for Federal
Government. Barrister Qasim
Ali Chochan, Assistant A.G.
Punjab. Mr. Arshad Ahmad
Assistant A.G. KPK. Mr. Ayaz
Khan Swati, Addl. A.G.
Balochistan. Mr. Raza Abbas
Naqvi, AAG Punjab. Mr.
Yousaf Qureshi, Assistant A.G.
Punjab. Mr. Walayat Khan,
Assistant A.G. KPK. Mr.
Ashraf, AC (HR) Kasur. Mr.
Javed Ali, Punjab Finance
Department.

20.10.1991

SHARIAT PETITION NO.04-K OF 1991

Javed Mazhar Vs. Federation of Pakistan, etc.

For petitioner:

For respondents:

Javed Mazhar (in person).

Ch. Muhammad Nawaz,
Advocate for respondent No.3.
Mr. Amjad Ali, A.O. Customs.
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Date of Institution:

Mr. Muhammad Javed Igbal,
APV, ZTBL.

03.03.1991

SHARIAT PETITION NO.16-1 OF 1991

Allied Paper Industries Limited, etc. Vs. NBP.

For petitioner:

For respondents:

Date of Institution:

Raja  Muhammad  Akram,
Advocate.

M/s. Aijaz Ali Khaskheli,
Ghulam Rasool Korai and
Khalid Mahmood Siddiqui,
Advocates on behalf of NBP
and Mr. Qasim Bhatti, MIS,
Officer, NBP, Regional Office
Rawalpindi. Mr. Muhammad
Riaz, Vice-President UBL,
Legal Division and Mr. Zaheer
Ahmad Tanoli, Law Officer for
UBL.

28.03.1991

SHARIAT PETITION NO.16-A/1 OF 1991

Allied Paper Industries Limited, etc. Vs. NBP, etc.

For petitioner:

For respondents:

Date of Institution:

Raja  Muhammad  Akram,
Advocate. Mr. Sameer Khosa,
Advocate.

Mr. Qasim Bhatti MIS-Officer
NBP, Regional office
Rawalpindi. Mr. Abdul Rauf,
Advocate.

19.09.1991

SHARIAT PETITION NO.16-C/T OF 1991

Allied Paper Industries Limited, etc. NBP, etc.
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For petitioner:

For respondents:

Date of Institution:

Raja  Muhammad  Akram,
Advocate. Mr. Sameer Khosa,
Advocate.

Mr. Qasim Bhatti MIS-Officer
NBP, Regional office
Rawalpindi.

19.09.1991

SHARIAT PETITION NO.17-1 OF 1991

Allied Paper Industries Limited, etc. Vs. NBP.

For petitioner:

For respondents:

Date of Institution:

Allied Paper Industries Ltd,
etc.

Malik Muhammad Siddique
Awan, and Rizwan Mahmood
Advocates, for NBP.

28.03.1991

SHARIAT PETITION NO.17-A/T OF 1991

Allied Paper Industries Limited, etc. NBP, etc.

For petitioner:

For respondents:

Date of Institution:

Raja  Muhammad  Akram,
Advocate. Mr. Sameer Khosa,
Advocate.

Mr. Nadeem SO Legal Ministry
of Finance.

19.09.1991

SHARIAT PETITION NO.17-C/T OF 1991

Allied Paper Industries Limited, etc. Vs. NBP, etc.

For petitioner:

Raja Muhammad  Akram,
Advocate. Mr. Sameer Khosa,
Advocate.
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For respondents:

Date of Institution:

Mr. Qasim Bhatti MIS-Officer
NBP, Regional office Rawalpindi.

19.09.1991

SHARIAT PETITION NO.24-L OF 1991

Muhammad Ashraf and Muhammad Akram

Vs.
Industrial Estate, etc.

For petitioner:

For respondents:

Date of Institution:

Muhammad Ashraf and
Muhammad Akram (in person)

Mr. Javed Igbal Khan,
Advocate and Ch. Muhammad
Yaqub Sidhu, Advocate for
Chairman Punjab Cooperative
Board for Liquidation Lahore.
Mr. Jameel Ahmed Qazi
Industrial Inspector
Rawalpindi. Mr. Ghulam Nabi
Azhar Industrial = Assistant
Registrar Cooperative
Department  Lahore. Rana
Naeem Akhtar, Assistant
Manager Legal for
NICFC/PCBL. Mr. Liagat Alj,
Industrial Assistant Registrar
Lahore Punjab.

19.03.1991

SHARIAT PETITION NO.25-L OF 1991

Muhammad Igbal Naaz Vs. Government of Punjab, etc.

For petitioner:

For respondents:

Muhammad Igbal Naz (in
person).

Mr. Nasir Javeid Virk and Mr.
Tahir Lateef Sheikh, Advocates
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Date of Institution:

HBFCL. Mr. Shafqat Rasool,
Manager Legal, HBFC. Mr.
Sammer AR Cooperative. Mr.
Jameel Ahmed Qazi Industrial
Inspector Rawalpindi. Mr.
Muhammad  Shahid  Butt,
Industrial Assistant Registrar
Cooperative. Rana  Abdul
Ghaffar Khan, Advocate for
respondents.

19.03.1991

SHARIAT PETITION NO.27-1 OF 1991

Muhammad Ashraf, etc. Vs. Industrial Assistant Registrar, etc.

For petitioner:

For respondents:

Date of Institution:

Muhammad Ashraf (in person)

Mr. Jameel Ahmed Qazi
Industrial Inspector
Rawalpindi. Mr. Liaqat Alj,
Industrial Assistant Registrar
Lahore Punjab.

03.06.1991

SHARIAT PETITION NO.28-1 OF 1991

Muhammad Igbal Naz Vs.

For petitioner:

For respondents:

Date of Institution:

Government of Punjab, etc.

Muhammad Igbal Naz (in
person)

Mr. Jameel Ahmed Qazi
Industrial Inspector
Rawalpindi. Mr. Liaqat Alj,
Industrial Assistant Registrar
Lahore Punjab.

03.06.1991
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SHARIAT PETITION NO.30-I1 OF 1991

Tarig Mahmood, etc. Vs. Province of the Punjab, etc.

For petitioner:

For respondents:

Date of Institution:

Mr. S.M. Tayyab, Advocate.

Mr. Javed Igbal Khan,
Advocate on  behalf of
Chairman Cooperative Board
for Liquidation, Lahore. Rana
Naeem = Akhtar, Assistant
Manager Legal for
NICFC/PCBL.  Syed  Mir
Ahmed Shah, Cooperative
Punjab.

04.06.1991

SHARIAT PETITION NO.31-I OF 1991

Faiz Ahmed, etc. Vs. HBL, etc.
For petitioner:

For respondents:

Date of Institution:

Faiz Ahmad (in person)

M/s. Ahmed Bashir and Aziz
ur Rehman Farooqi, Advocates.
Syed Ali Zafar, Advocates. Mr.
Mehmood Tanveer, NSO. Mr.
Muhammad Saleem Manager
HBL Zone office Islamabad.

04.06.1991

SHARIAT PETITION NO.32-1 OF 1991

Faiz Ahmed, etc Vs. Habib Bank Limited, etc.

For petitioner:

For respondents:

Faiz Ahmed (in person)

M/s. Ahmed Bashir and Aziz
ur Rehman Farooqi, Advocates
for  HBL. Mr. Muhammad
Saleem Manager HBL Zone
office Islamabad.



21

Shariat Petition No.30-L of 1991 &
All other 81 connected matters relating to Riba/Interest

Date of Institution: 04.06.1991

SHARIAT PETITION NO.33-1 OF 1991

Faiz Ahmed, etc. Vs. HBL, etc.

For petitioner: Faiz Ahmed (in person)

For respondents: Mr. Ahmed Bashir Advocate
and Mr. Aziz ur Rehman
Farooqi Advocate for HBL. Mr.
Muhammad Saleem Manager
HBL Zone office Islamabad.

Date of Institution: 04.06.1991

SHARIAT PETITION NO.35-1 OF 1991

M/s. Kashmir Fabrics Vs. M/s. Habib Bank Limited.

For petitioner: M/s. Kashmir Fabrics (in
person)

For respondents: Syed Ali Zafar Advocate.

Date of Institution: 04.06.1991

SHARIAT PETITION NO.42-1 OF 1991

Muhammad Hashim Vs. M/s. National Bank of Pakistan.

For petitioner: Muhammad  Hashim  (in
person).
For respondents: Mr. Aziz Ali Khaskhali,

Advocate. M/s. Ghulam
Rasool Korai and Khalid
Mahmood Siddiqui, Advocates
on behalf of NBP.

Date of Institution: 15.06.1991
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SHARIAT PETITION NO.45-1 OF 1991

Muhammad Hashim Vs. NBP, etc.

For petitioner: Muhammad  Hashim  (in
person)
For respondents: Mr. Aziz Ali Khaskhali,

Advocate. M/s. Ghulam
Rasool Korai and Khalid
Mahmood Siddiqui, Advocates
on behalf of NBP.

Date of Institution: 19.06.1991

SHARIAT PETITION NO.48-L OF 1991

Mst. Noor Bakhat
Vs. Housing Building Finance Corporation, etc.

For petitioner: Petitioner’s counsel has died.

For respondents: Mr. Tahir Lateef Advocate for
HBFC. Mr. Shafaat Rasul
Manager Legal HBFC. Mr.
Hashmat Ali Habib, Advocate.

Date of Institution: 05.06.1991

SHARIAT PETITION NO.51-1 OF 1991

Muhammad Igbal, Advocate Vs. Government of Punjab, etc.

For petitioner: Muhammad Igbal Advocate (in
person).

For respondents:

Date of Institution: 27.08.1991
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SHARIAT PETITION NO.56-1 OF 1991

Messrs Kashmir Fabrics Vs. The Federal Government of

Pakistan.

For petitioner: M/s. Kashmir Fabrics (in
person).

For respondents: Syed Ali Zafar, Advocate.

Date of Institution: 28.09.1991

SHARIAT PETITION NO.57-1 OF 1991

Messrs Kashmir Fabrics Vs. Federal Government of Pakistan, etc.

For petitioner: M/s. Kashmir Fabrics (in
person).

For respondents: Syed Ali Zafar, Advocate.

Date of Institution: 28.08.1991

SHARIAT PETITION NO.64-1 OF 1991

Mohammad Mukhtar Ahmad Farani Vs. Govt. of Sindh, etc.

For petitioner: Mohammad Mukhtar Ahmad
Farani (in person)

For respondents: Govt. of Sindh through
Secretary Law.

Date of Institution: 21.09.1991

SHARIAT PETITION NO.65-1 OF 1991

Muhammad Mukhtar Ahmad Farani Vs. Govt. of Baluchistan.

For petitioner: Mohammad Mukhtar Ahmad
Farani (in person)
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For respondents:

Date of Institution:

Govt. of Baluchistan through
Secretary Law.

21.09.1991

SHARIAT PETITION NO.66-1 OF 1991

Muhammad Mukhtar Ahmad Farani Vs. Govt. of NWFP.

For petitioner:

For respondents:

Date of Institution:

Muhammad Mukhtar Ahmad
Farani (in person)

Govt. of NWEFP through
Secretary Law.

21.09.1991

SHARIAT PETITION NO.67-1 OF 1991

Mohammad Mukhtar Ahmad Farani Vs. Govt. of Punjab

For petitioner:

For respondents:

Date of Institution:

Mohammad Mukhtar Ahmad
Farani (in person)

Govt. of Punjab through
Secretary Law.

21.09.1991

SHARIAT PETITION NO.68-L OF 1991

Naveed Asif Vs. Allied Bank of Pakistan Ltd., etc.

For petitioner:

For respondents:

Date of Institution:

Mr. Muhammad Amin Sheikh,
Advocate.

Syed Ali Zafar, Advocate ABL.
Mr. Khawar Ehsan Manager
SAM ABL.

09.07.1991
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SHARIAT PETITION NO.69-L OF 1991

Naveed Asif Vs. Allied Bank of Pakistan Limited, etc.

For petitioner:

For respondents:

Date of Institution:

Mr. Muhammad Amin Sheikh,
Advocate.

Syed Ali Zafar, Advocate for
respondent. Mr. Khawar Ehsan
Manager SAM ABL. Mr.
Khurram Ehsan, Member SAM
North ABL.

09.07.1991

SHARIAT PETITION NO.70-L OF 1991

M/s. Alcos (Pak) etc Vs. NBP, etc.

For petitioner:

For respondents:

Date of Institution:

Mr. Muhammad Amin Shaikh
Advocate.

Mr. Aijaz Ali Khaskheli,
Litigation Officer, Mr. Ghulam
Rasool Korai, and Khalid
Mahmood Siddiqui, Advocates
for NBP. Syed Ali Zafar,
Advocate.

09.07.1991

SHARIAT PETITION NO.71-L OF 1991

M/s. Alcos (Pak) etc. Vs. NBP, etc.

For petitioner:

For respondents:

Mr. Muhammad Amin Shaikh
Advocate.

Mr. Aijaz Ali Khaskheli,
Litigation Officer, Mr. Ghulam
Rasool Korai, and Khalid
Mahmood Siddiqui, Advocates
for NBP. Syed Ali Zafar,
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Date of Institution:

Advocate

09.07.1991

SHARIAT PETITION NO.72-L OF 1991

M/s. Alcos (Pak) etc. Vs. NBP, etc.

For petitioner:

For respondents:

Date of Institution:

Mr. Muhammad Amin Shaikh
Advocate.

Mr. Aijaz Ali Khaskheli,
Litigation Officer, Mr. Ghulam
Rasool Korai, and Khalid
Mahmood Siddiqui, Advocates
for NBP. Syed Ali Zafar,
Advocate. Mr. Muhammad
Javed Igbal, APV, ZTBL.

30.06.1991

SHARIAT PETITION NO.74-1 OF 1991

Abdul Qayyum Qureshi Vs. Federation of Pakistan.

For petitioner:

For respondents:

Date of Institution:

Abdul Qayyum Qureshi (in
person)

Attorney General and Deputy
Attorney General for Pakistan.

19.10.1991

SHARIAT PETITION NO.74-L OF 1991

Naveed Asif Vs. Allied Bank of Pakistan Limited, etc.

For petitioner:

For respondents:

Naveed Asif (in person)

Aijaz Ali Khaskheli, Litigation
Officer, Mr. Ghulam Rasool
Korai, and Khalid Mahmood
Siddiqui, Advocates for NBP.
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Date of Institution:

Syed Ali Zafar, Advocate. Mr.
Khurram Ehsan, Member SAM
North ABL.

09.07.1991

SHARIAT PETITION NO.78-1 OF 1991

Mr. Gulzar Ahmad Khan Senator Vs. Province of Punjab, etc.

For petitioner:

For respondents:

Date of Institution:

Mr. Gulzar Ahmad Khan (in
person)

Syed Mir Ahmed Shah,
Cooperative Punjab.

11.11.1991

SHARIAT PETITION NO.79-1 OF 1991

Mr. Gulzar Ahmad Khan Senator Vs. Province of Punjab, etc.

For petitioner:

For respondents:

Date of Institution:

Mr. Gulzar Ahmad Khan
Senator (in person)

Mr. Javed Igbal Khan,
Advocate for Chairman Punjab
Cooperative Board for
Liquidation Lahore. Mr. Jameel
Ahmed Qazi Industrial
Inspector Rawalpindi. Rana
Naeem Akhtar, Assistant
Manager Legal for
NICFC/PCBL. Mr. Liaqat Alj,
Industrial Assistant Registrar
Lahore Punjab.

11.11.1991

SHARIAT PETITION NO.80-I OF 1991

Mr. Gulzar Ahmad Khan Senator Vs. Province of Punjab, etc.
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For petitioner: Mr. Gulzar Ahmad Khan
Senator (in person)

For respondents: Punjab Cooperative Board.

Date of Institution: 11.11.1991

SHARIAT PETITION NO.82-1 OF 1991

Ch. Sarwar Hayat, Province of Punjab, etc.
For petitioner: Ch. Sarwar Hayat (in person)

For respondents: Syed Mir Ahmed Shah,
Cooperative Punjab.

Date of Institution: 11.11.1991

SHARIAT PETITION NO.83-1 OF 1991

Ch. Sarwar Hayat Vs. Province of Punjab, etc.

For petitioner: Ch. Sarwar Hayat (in person)

For respondents: Syed Mir Ahmed Shah,
Cooperative Punjab.

Date of Institution: 11.11.1991

SHARIAT PETITION NO.84-1 OF 1991

Ch. Sarwar Hayat Vs. Province of Punjab, etc.
For petitioner: Ch. Sarwar Hayat (in person)

For respondents: Syed Mir Ahmed Shah,
Cooperative Punjab.

Date of Institution: 11.11.1991
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SHARIAT PETITION NO.85-L OF 1991

Mohammad Sharif Vs. Province of Punjab, etc.

For petitioner:

For respondents:

Date of Institution:

Mohammad Sharif (in person)

Mr. Muhammad Shahid Butt,
Industrial Assistant Registrar
Cooperative. Mr. Liagat Alj,
Industrial Assistant Registrar
Lahore Punjab.

15.08.1991

SHARIAT PETITION NO.01-L OF 1992

Mst. Mumtaz Begum Vs. Province of Punjab, etc.

For petitioner:

For respondents:

Date of Institution:

Syed Afzal Haider, Advocate.

Syed Mir Ahmed Shah,
Cooperative Punjab.

28.01.1992

SHARIAT PETITION NO.07-1 OF 1992

Abdur Rehman Siddiqui, Advocate and Muhammad Mansoor
Jafer Vs. Federation of Pakistan, etc

For petitioners:

For respondents:

Abdur  Rehman  Siddiqui
Advocate and Muhammad
Mansoor Jafer (in person).

Mr. Khalid Javed, Attorney
General for Pakistan, Ch.
Ishtiaq Meharban, DAG for
Pakistan, Ch. Saleem Murtaza
Mughal, @ Addl.  Advocate
General Punjab, Mr. Arshad
Khan, Addl. A.G. KPK. Sardar
Ali Raza, Addl. A.G. KPK. Mr.
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Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
behalf of AG Sindh, Mr.
Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan. Mr.
Muhammad Tanveer
Mehmood (NSO) C.D.N.S.
Sardar Hameed Akhtar, CDNS
National Savings. Mr.
Muhammad Sultan, AP (Legal)
National Savings. Mr. Bakht
Bahadur Director CDNS. M/s.
Nazir and Sardar Hameed
CDNS Islamabad. Mr. Zaheer
Abbas Joint Director, CDNS.
Sardar Hameed Akhtar on
behalf of Ministry of Finance.
Sardar Hamad Akhtar, CDNS,
Islamabad.

Date of Institution: 02.02.1992

SHARIAT PETITION NO.08-I OF 1992

Abdur Rehman Siddiqui, Advocate and Muhammad Mansoor Jafer
Vs. Federation of Pakistan, etc.

For petitioners: Abdur  Rehman  Siddiqui
Advocate and Muhammad
Mansoor Jafer (in person).

For respondents: Mr. Khalid Javed, Attorney
General for Pakistan, Ch. Ishtiaq
Meharban, DAG for Pakistan, Ch.
Saleem Murtaza Mughal, Addl
Advocate General Punjab, Mr.
Arshad Khan, Addl. A.G. KPK.
Sardar Ali Raza, Addl. A.G. KPK.
Mr. Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
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behalf of AG Sindh, Mr.
Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan. Mr.
Muhammad Tanveer Mehmood
(NSO) C.D.N.S. Mr. Muhammad
Sultan, AP (Legal) National
Savings. Mr. Bakht Bahadur
Director CDNS. M/s. Nazir and
Sardar Hameed CDNS Islamabad.
Mr. Zaheer Abbas Joint Director,
CDNS. Sardar Hameed Akhtar on
behalf of Ministry of Finance.
Sardar Hamad Akhtar, CDNS,
Islamabad.

02.02.1992

SHARIAT PETITION NO.09-1 OF 1992

Abdur Rehman Siddiqui, Advocate and Muhammad Mansoor
Jafer Vs. Federation of Pakistan, etc.

For petitioners:

For respondents:

Abdur  Rehman  Siddiqui
Advocate and Muhammad
Mansoor Jafer (in person)

Mr. Khalid Javed, Attorney
General for Pakistan, Ch. Ishtiaq

Meharban, DAG for Pakistan,

Ch. Saleem Murtaza Mughal,
Addl. Advocate General Punjab,

Mr. Arshad Khan, Addl. A.G.
KPK. Sardar Ali Raza, Addl.
A.G. KPK. Mr. Muhammad

Fareed Dogar, AAG Baluchistan.
Mr. Ahsan Hameed Dogar

Advocate on behalf of AG

Sindh, Mr. Muhammad Ayaz

Khan Swati, Addl. A.G.
Balochistan. Mr. Muhammad

Tanveer = Mehmood  (NSO)

C.D.N.S. Mr. Muhammad

Sultan, AP (Legal) National
Savings. Mr. Bakht Bahadur
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Date of Institution:

Director CDNS. M/s. Nazir and
Sardar Hameed CDNS
Islamabad. Mr. Zaheer Abbas
Joint Director, CDNS. Sardar
Hameed Akhtar on behalf of
Ministry of Finance. Sardar
Hamad Akhtar, CDNS,
Islamabad. Raja  Mehmood
Subhani Manager Legal on
behalf of Chief Secretary Punjab.

02.02.1992

SHARIAT PETITION NO.11-I OF 1989

Mushtaq Hussain Shah Vs. WAPDA.

For petitioner:

For respondents:

Musthag Hussain Shah (in
person), Mr. Salah ud Din
Khan, Advocate, Mr. Musa
Bashir Janjua Advocate.

Mr. Khalid Javed, Attorney
General for Pakistan, Ch.
Ishtiaq Meharban, DAG for
Pakistan, Mr. Imtiaz Meharban,
DAG for Pakistan, Ch. Saleem
Murtaza Mughal, Addl.
Advocate General Punjab, Mr.
Arshad Khan, Addl. A.G. KPK.
Sardar Ali Raza, Addl. A.G.
KPK. Mr. Muhammad Fareed
Dogar, AAG Baluchistan. Mr.
Ahsan Hameed Dogar
Advocate on behalf of AG
Sindh, Mr. Muhammad Ayaz
Khan Swati, Addl. A.G.
Balochistan. Mr. Aziz-ul-Haque
Nishtar, Advocate for
respondent. Mr. Sajjad Ali
Advocate for Director (Legal)
WAPDA, WAPDA  House
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Lahore. Mr. Tahir Malik
Advocate for State Life
Insurance Cooperation
Rawalpindi Zone. Mr. Salman
Mushtaq, Deputy DAO on
behalf of Chief Secretary
Punjab. Mr. Masood Anwar,
Advocate for NICL. Mr. Ayaz
Hussain, Executive  Officer
NICL. Mr. Muhammad Umar
Khan, NICL-MOC. Barrister
Adam Hassan Malik on behalf
of Postal Life Insurance. Mr.
Awal Daad, Assistant
Superintendent  Postal Life
Insurance. Mr. Sajjad Zafar,
Advocate for WAPDA. Mehr
un Nisa Khalid, AGM. Mr.
Abdul Bais, Dy. Director Admn
WAPDA. Mr. Muhammad
Farooq Malik, DM, SLIC. Mr.
Abdul Shakoor Saqib, Deputy
DAO Rawalpindi. Syed Wajahit
Ali, ADPLI Lahore. Mr.
Muhammad Siddique Malik,
DG Legal GEPCO WAPDA. Dr.
Muhammad Akram Nawaz,
GM Postal Life Insurance, Post
office  Service Management
Board. Mr. Niaz Sardar, Deputy
Director Admin WAPDA. Rao
Akram Khurram, Advocate on
behalf of Pakistan Insurance
Corporation. Mr. Muhammad
Nusrat Hussain ED (OPS)
NICL. Mr. Khan Bacha, Senior
Superintendent WAPDA Office
CE (P) Tarbela. Mr. Mahmud
Raza Khan, Advocate on behalf
of Chairman Pakistan
Insurance Corporation. Mr.
Jibran Khalil law officer Govt.
of Punjab.
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Date of Institution: 10.06.1989

SHARIAT PETITION NO.59-1 OF 1992

Roshan Din Roshan Vs. Federal Govt. of Pakistan, etc.
For petitioner: Roshan Din Roshan (in person)

For respondents: Khalid Umar Chaudhary, Law
officer Punjab Bar Council,
Salah ud Din Khan Gandopar
Sindh Bar Council, HCB
(Annexue) Karachi. Mr.
Muhammad Farooq Malik,
DM, SLIC. Mr. Abdul Shakoor
Saqib, Deputy DAO
Rawalpindi. Syed Wajahit Alj,
ADPLI Lahore. Mr. Zain ul
Abideen Secretary Sindh Bar
Council.

Date of Institution: 12.10.1992

S.5.M.NO.02-I OF 1992

For respondents: Mr. Khalid Javed, Attorney
General for Pakistan, Ch.
Ishtiaq Meharban, DAG for
Pakistan, Ch. Saleem Murtaza
Mughal, Addl. Advocate
General Punjab, Mr. Arshad
Khan, Addl. A.G. KPK. Sardar
Ali Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
behalf of AG Sindh, Mr.
Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan.

Date of Institution: 29.07.1992
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S.S.M. NO.03-I OF 1992

For respondents: Mr. Khalid Javed, Attorney
General for Pakistan, Ch.
Ishtiaq Meharban, DAG for
Pakistan, Ch. Saleem Murtaza
Mughal, Addl. Advocate
General Punjab, Mr. Arshad
Khan, Addl. A.G. KPK. Sardar
Ali Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
behalf of AG Sindh, Mr.
Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan.

Date of Institution: 29.07.1992

SHARIAT SUO-MOTU NO.04-1 OF 1992

For respondents: Mr. Khalid Javed, Attorney
General for DPakistan, Ch.
Ishtiaq Meharban, DAG for
Pakistan, Ch. Saleem Murtaza
Mughal, @ Addl.  Advocate
General Punjab, Mr. Arshad
Khan, Addl. A.G. KPK. Sardar
Ali Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
behalf of AG Sindh, Mr.
Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan.

Date of Institution: 29.07.1992

SHARIAT SUO-MOTU NO.05-I OF 1992

For respondents: Mr. Khalid Javed, Attorney
General for Pakistan, Ch.
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Ishtiaq Meharban, DAG for
Pakistan, Ch. Saleem Murtaza
Mughal, Addl. Advocate
General Punjab, Mr. Arshad
Khan, Addl. A.G. KPK. Sardar
Ali Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
behalf of AG Sindh, Mr.
Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan.

Date of Institution: 29.07.1992

SHARIAT SUO-MOTU NO.06-1 OF 1992

For respondents: Mr. Khalid Javed, Attorney
General for DPakistan, Ch.
Ishtiaq Meharban, DAG for
Pakistan, Ch. Saleem Murtaza
Mughal, Addl.  Advocate
General Punjab, Mr. Arshad
Khan, Addl. A.G. KPK. Sardar
Ali Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
behalf of AG Sindh, Mr.
Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan.

Date of Institution: 29.07.1992

SHARIAT SUO-MOTU NO.07-1 OF 1992

For respondents: Mr. Khalid Javed, Attorney
General for DPakistan, Ch.
Ishtiaq Meharban, DAG for
Pakistan, Ch. Saleem Murtaza
Mughal, @ Addl.  Advocate
General Punjab, Mr. Arshad
Khan, Addl. A.G. KPK. Sardar



37

Shariat Petition No.30-L of 1991 &
All other 81 connected matters relating to Riba/Interest

Ali Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
behalf of AG Sindh, Mr.
Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan.

Date of Institution: 29.07.1992

SHARIAT SUO-MOTU NO.08-I OF 1992

For respondents: Mr. Khalid Javed, Attorney
General for Pakistan, Ch.
Ishtiaq Meharban, DAG for
Pakistan, Ch. Saleemm Murtaza
Mughal, Addl. Advocate
General Punjab, Mr. Arshad
Khan, Addl. A.G. KPK. Sardar
Ali Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
behalf of AG Sindh, Mr.
Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan.

Date of Institution: 29.07.1992

SHARIAT SUO-MOTU NO.09-1 OF 1992

For respondents: Mr. Khalid Javed, Attorney
General for Pakistan, Ch.
Ishtiaq Meharban, DAG for
Pakistan, Ch. Saleem Murtaza
Mughal, Addl. Advocate
General Punjab, Mr. Arshad
Khan, Addl. A.G. KPK. Sardar
Ali Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
behalf of AG Sindh, Mr.
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Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan.

Date of Institution: 29.07.1992

SHARIAT SUO-MOTU NO.10-I OF 1992

For respondents: Mr. Khalid Javed, Attorney
General for Pakistan, Ch.
Ishtiaq Meharban, DAG for
Pakistan, Ch. Saleem Murtaza
Mughal, Addl. Advocate
General Punjab, Mr. Arshad
Khan, Addl. A.G. KPK. Sardar
Ali Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
behalf of AG Sindh, Mr.
Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan.

Date of Institution: 29.07.1992

SHARIAT SUO-MOTU NO.11-I1 OF 1992

For respondents: Mr. Khalid Javed, Attorney
General for Pakistan, Ch.
Ishtiaq Meharban, DAG for
Pakistan, Ch. Saleem Murtaza
Mughal, @ Addl.  Advocate
General Punjab, Mr. Arshad
Khan, Addl. A.G. KPK. Sardar
Ali Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
behalf of AG Sindh, Mr.
Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan. Mr.
Shafgat Rasool, = Advocate
NICL.
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Date of Institution:

29.07.1992

SHARIAT SUO-MOTU NO.13-I OF 1992

For respondents:

Date of Institution:

Mr. Khalid Javed, Attorney
General for Pakistan, Ch.
Ishtiaq Meharban, DAG for
Pakistan, Ch. Saleem Murtaza
Mughal, Addl. Advocate
General Punjab, Mr. Arshad
Khan, Addl. A.G. KPK. Sardar
Ali Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
behalf of AG Sindh, Mr.
Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan.

03.11.1998

SHARIAT PETITION NO.04-I OF 2003

Iqtidar Ahmad Bhatti

Vs.

Federation of Islamic Republic of Pakistan, etc.

For petitioner:

For respondents:

Date of Institution:

Mr. Rai Khan Muhammad,
Advocate.

Deputy Attorney General for
Pakistan.

05.04.2003

SHARIAT PETITION NO.02-L OF 2004

Tehsil Municipal Administration Vs. Federation of Pakistan, etc.

For petitioner:

Rana Ghulam Sarwar,
Advocate. Mr. Noor Ahmad,
Assistant Board of Revenue
Tehsil Municipal Administration
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For respondents:

Date of Institution:

Kasur. Mr. Muhammad Abid,
Municipal  Officer  (Finance)
Municipal Corporation Kasur.

Mr. Rashid Mehmood,
Municipal Officer Retd
Municipal Corporation Kasur.
Mr. Idrees Khan, Municipal
Officer Regulations Municipal
Committee Kasur. Mr. Khalil
Ahmed  Tehsil = Municipal
Administration Govt of Punjab
Kasur.

Mr. Khalid Javed, Attorney
General for Pakistan, Ch.
Ishtiaq Meharban, DAG for
Pakistan, Ch. Saleem Murtaza
Mughal, Addl. Advocate
General Punjab, Mr. Arshad
Khan, Addl. A.G. KPK. Sardar
Ali Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
behalf of AG Sindh, Mr.
Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan. Mr.
Muhammad Ibrahim (AEI)
Energy Department Punjab.
Igbal Ahmed Khan, respondent
No.16. Mr. Muhammad Yaseen,
Director Technical Power. Mr.
Muhammad  Adnan  Khan
Senior Law officer Board of
Revenue Punjab. Mr. Tariq
Nazeer Law Officer, Board of
Revenue Punjab on behalf of
respondents No.5 and 9. Raja
Mehmood Subhani Manager
Legal on behalf of Chief
Secretary Punjab.

27.02.2004
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SHARIAT PETITION NO.04-L OF 2003

WAPDA through its Chairman Vs. Province of Punjab, etc.

For petitioner:

For respondents:

Mr. Muhammad Ismail
Qureshi, Advocate. Mr. Abdul
Bais, Dy. Director Admn
WAPDA. Mr. Muhammad
Siddique Malik, DG Legal
GEPCO WAPDA. Mr. Niaz
Sardar, Deputy Director
Admin WAPDA.

Mr. Khalid Javed, Attorney
General for Pakistan, Ch.
Ishtiaq Meharban, DAG for
Pakistan, Ch. Saleemm Murtaza
Mughal, Addl. Advocate
General Punjab, Mr. Arshad
Khan, Addl. A.G. KPK. Sardar
Ali Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
behalf of AG Sindh, Mr.
Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan. Mr.
Muhammad Ibrahim (AEI)
Energy Department Punjab.
Mr. Muhammad  Yaseen,
Director Technical Power. Mr.
Muhammad Adnan Khan
Senior Law officer Board of
Revenue Punjab. Mr.
Muhammad Siddique Malik
DG Legal GEPCO. Mr. Tariq
Nazeer Law Officer, Board of
Revenue Punjab on behalf of
respondents No.5 and 9. Raja
Mehmood Subhani Manager
Legal on behalf of Chief
Secretary Punjab.
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Date of Institution:

12.09.2003

SHARIAT PETITION NO.06-L OF 2003

WAPDA through its Chairman, etc. Vs. Province of Punjab, etc.

For petitioner:

For respondents:

Mr. Justice (Retd) Muhammad
Munir Paracha, Advocate for
GEPCO, Gujranwala. Mr.
Aurangzeb Mirza Advocate for
petitioner. Mr. Abdul Bais, Dy.
Director Admn WAPDA. Mr.
Muhammad Siddique Malik,
DG Legal GEPCO WAPDA.
Mr. Niaz Sardar, Deputy
Director Admin WAPDA.

Mr. Khalid Javed, Attorney
General for DPakistan, Ch.
Ishtiaq Meharban, DAG for
Pakistan, Ch. Saleem Murtaza
Mughal, Addl.  Advocate
General Punjab, Mr. Arshad
Khan, Addl. A.G. KPK. Sardar
Ali Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
behalf of AG Sindh, Mr.
Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan. Mr.
Muhammad Ibrahim (AEI)
Energy Department Punjab.
Mr. Muhammad Siddique, DG
Legal GEPCO. Mr. Muhammad
Yaseen, Director Technical
Power. Mr. Muhammad Adnan
Khan Senior Law officer Board
of Revenue Punjab. Mr. Tariq
Nazeer Law Officer, Board of
Revenue Punjab on behalf of
respondents No.5 and 9. Raja
Mehmood Subhani Manager
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Date of Institution:

Legal on behalf of Chief
Secretary Punjab.

01.11.2003

SHARIAT PETITION NO.09-L OF 2003

WAPDA through its Chairman, etc. Province of Punjab, etc.

For petitioner:

For respondents:

Mr. Aurangzeb, Advocate. Mr.
Muhammad Siddique Malik,
DG Legal GEPCO WAPDA.
Mr. Niaz Sardar, Deputy
Director Admin WAPDA.

Mr. Khalid Javed, Attorney
General for DPakistan, Ch.
Ishtiaq Meharban, DAG for
Pakistan, Ch. Saleem Murtaza
Mughal, Addl. Advocate
General Punjab, Mr. Arshad
Khan, Addl. A.G. KPK. Sardar
Ali Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
behalf of AG Sindh, Mr.
Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan. Mr.
Muhammad Ibrahim (AEI)
Energy Department Punjab.
Muhammad Siddique Malik,
DG Legal on behalf of GEPCO

Limited  Gujranwala.  Mr.
Muhammad Yaseen, Director
Technical Power. Mr.

Muhammad Adnan Khan
Senior Law officer Board of
Revenue Punjab. Mr. Abdul
Bais, Dy. Director Admn
WAPDA. Mr. Tariq Nazeer
Law Officer, Board of Revenue
Punjab on behalf of
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Date of Institution:

respondents No.5 and 9.

03.12.2003

SHARIAT PETITION NO.01-I OF 2004

Pakistan Water and Power Development Authority

Vs.
Federation of Pakistan, etc.

For petitioner:

For respondents:

Date of Institution:

Syed Kazim Hussain Kazmi,
Advocate and Naeem Ahmed
Awan Advocate for GENCO-
111, Muzaffargarh. Mr.
Muhammad Ashraf Sheikh,
Advocate for NPGCL, TPS,
Muzaffargarh. Mr. Muhammad
Usman Sheikh, Advocate for
GENCO-III, Muzaffargarh. Mr.
Mugarras Igbal, Chief HRM
Admn, NPGCL, on behalf of
petition. Mr. Muhammad Igbal
Anjum, CEO NGPCL, TPS
through CEO WAPDA,
Thermal Power Station
Muzaffargarh. Mr. Mugqarrab
Igbal, Chief Human Rights
NPGCL. Mr. Salamat Ali Jogi
(DM) on behalf of Chairman
State Life Insurance
Corporation of Pakistan. Musa
Bashir Janjua, Advocate.

Ch. Ishtiaq Meharban, Deputy
Attorney General for Pakistan.
Mr. Salamat Ali Jogi, D.M. on
behalf of Chairman State Life
Insurance  Corporation  of
Pakistan.

30.01.2004
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SHARIAT MISC. APPLICATION NO.08 -1 OF 2007

Syed Muhammad Bagqir Ali Gilani Vs. Govt. of Pakistan.

For petitioner:

For respondents:

Date of Institution:

Syed Muhammad Bagqir Ali
Gilani (in person)

Syed Ali Zafar, Advocate.

25.04.2007

SHARIAT PETITION NO.01-L OF 2008

Mst. Shaista Yasmeen, etc. Vs. Government of Pakistan.

For petitioner:

For respondents:

Mst. Shaista Yasmeen (in
person). Mian Ghulam Ullah
Khan Joiya, Advocate. Mr.
Muhammad Ahmed Hassan
Khan, Advocate, Mr.
Muhammad Javed-ur-Rehman
Rana, Advocate. Syed
Muhammad Ilyas Chairman
Awam Dost Part, Chief Editor
Hafiza Newspaper, Lahore.

Mr. Salman Akram Raja,
Advocate for SBP. Mr. Tahir
Latif Sheikh and Mr. Nasir
Javed Virk Advocates for
respondent No.2 HBFC. Mr.
Rehan Nawaz, Advocate for
respondent No.4 State Bank of
Pakistan. Mr. Hashmat Habib
Advocate for HBFCL Karachi.
Mr. Shafqat Rasool Manager
Legal HBFCL. Mr. Zahid Ali
Khan former G.M. HBFC
Lahore. Mr. Dil Afroz Subhani
Advocate for respondents No.4
to 7. Mr. Muhammad Amin
Officer Grade-I SBP Lahore.
Mr. Muhammad Nawaz
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Date of Institution:

Waseer Standing Counsel for
Federal @ Government.  Mr.
Zafaraullah Khan GM, Legal,
HBFC. Mr. Abid Ali Baig Law
Officer HBFC. Mr. Irshad Ali
Khan Officer Grade-I on behalf
of State Bank of Pakistan. Mr.
Hamza Liaquat, Manager Legal
HBFCL. Mr. Shafgat Rasool,
Manager Legal, HBFC.

07.07.2008

SHARIAT PETITION NO.02-K OF 2008

Manzoor Ahmed Yousfani Vs. Government of Pakistan.

For petitioner:

For respondents:

Date of Institution:

Manzoor Ahmed Yousfani (in
person).

Mr. Muhammad Aslam, DAG

08.07.2008

SHARIAT PETITION NO.12-1 OF 2013

Khalid Mehmood Abbasi Vs. Govt. of Pakistan.

For petitioner:

For respondents:

Mr. Muhammad Kokab Igbal,
Advocate and Ghulam Fareed
Sanotra and Rai Bashir Ahmad
and Rai Usman, Advocates.
Mr. Muhammad Younas Meo,
Advocate and Mr. M. Asad
Manzoor Butt, Advocate. Mr.
Muhammad Rafique Nizami,
Advocate. Mr. Atif Waheed
Incharge IRTS Quran Academy
Lahore.

Mr. Khalid Javed, Attorney
General for Pakistan, Ch.
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Date of Institution:

Ishtiaq Meharban, DAG for
Pakistan, Ch. Saleem Murtaza
Mughal, Addl. Advocate
General Punjab, Mr. Arshad
Khan, Addl. A.G. KPK. Sardar
Ali Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
behalf of AG Sindh, Mr.
Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan.

01.08.2013

SHARIAT PETITION NO.03-1 OF 2014

Raja Nasir Khan Vs. Ministry of Law, etc.

For petitioner:

For respondents:

Date of Institution:

Raja Farrukh Arif Bhatti,
Advocate.

Mr. Khalid Javed, Attorney
General for Pakistan, Ch.
Ishtiaq Meharban, DAG for
Pakistan, Ch. Saleem Murtaza
Mughal, Addl.  Advocate
General Punjab, Mr. Arshad
Khan, Addl. A.G. KPK. Sardar
Ali Raza, Addl. A.G. KPK. Mr.
Muhammad Fareed Dogar,
AAG Baluchistan. Mr. Ahsan
Hameed Dogar Advocate on
behalf of AG Sindh, Mr.
Muhammad Ayaz Khan Swati,
Addl. A.G. Balochistan.

14.05.2014

SHARIAT PETITION NO.01-I OF 2019

Atif Waheed Vs. Federation of Pakistan.
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For petitioner: Mr. Atif Waheed (in person)
Mr. Muhammad Younas Meo,
Advocate.

For respondents: Ch. Ishtiaq Meharban, Deputy

Attorney General for Pakistan.

Date of Institution: 15.01.2019

*hkkk

Date of Remand of petition by  24.06.2002
the Hon’ble Supreme Court

Dates of Hearing;: 03.06.2013, 21.10.2013, 05.11.2013,
18.05.2015, 16.06.2015, 29.10.2015,
25.04.2016, 03.10.2016, 30.01.2017,
31.01.2017, 13.02.2017, 14.02.2017,
06.03.2017, 13.03.2017, 10.04.2017,
23.04.2018, 14.05.2018, 11.06.2018,
24.09.2018, 16.10.2018, 06.11.2018,
11.12.2018, 15.01.2019, 19.02.2019,
19.03.2019, 16.04.2019, 30.11.2020,
07.12.2020, 21.12.2020, 03.02.2021,
27.05.2021, 30.09.2021, 17.11.2021,
18.11.2021, 01.12.2021, 02.12.2021,
03.12.2021, 09.12.2021, 15.12.2021,
16.12.2021, 13.01.2022, 21.01.2022,
03.02.2022, 17.02.2022, 01.02.2022,
18.02.2022, 22.02.2022, 03.03.2022,
10.03.2022, 12.03.2022, 16.03.2022,
21.03.2022, 25.03.2022, 26.03.2022,
04.04.2022, 09.04.2022, 11.04.2022 &

Last Date of Hearing: 12.04.2022

Date of Judgment: 28.04.2022
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ALLAH HATH PERMITTED TRADE AND FORBIDDEN USURY

JUDGMENT:

DR. SYED MUHAMMAD ANWER, ]. The Civil Shariat

Review Petition No.01 of 2002 filed by the United Bank Limited was
allowed by the Hon’ble Shariat Appellate Bench of the Supreme Court
on 24.06.2002 under its Shariat Review Jurisdiction; resultantly,
judgment dated 23.12.1999 in Civil Shariat Appeals Nos.11 to 19 of
1992 and the judgment dated 14.11.1991 of the Federal Shariat Court
passed in Shariat Petitions Nos.42-1 + 45-1 of 1991, etc. were set aside
and the cases were remitted to the Federal Shariat Court for
determination afresh in the light of contentions of the parties as noted
in the said judgment and observations made upon them, which were
germane to the controversy. According to the said judgment, parties
were permitted to raise any other issue relevant to these cases in
addition to the points raised before the Hon’ble Shariat Appellate
Bench of the Supreme Court. The Federal Shariat Court was also
allowed by the Hon’ble Shariat Appellate Bench of the Supreme Court

through its judgment dated 24.06.2002 to take into consideration any
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point on its own motion or from any other aspect, which it may found
relevant for determination of issues involved therein.

2. The background of the case is that the United Bank Limited
tiled a Civil Shariat Review Petition No.01 of 2000 under Article 188 of
the Constitution of the Islamic Republic of Pakistan, seeking review of
the judgment dated 23.12.1999 passed by the Shariat Appellate Bench
of the Supreme Court in Shariat Appeals Nos.11 to 19 of 1992, whereby
the judgment dated 14.11.1991 of the Federal Shariat Court was
affirmed and it was declared that Riba in all its forms and
manifestations was prohibited by the Holy Qu’'ran and Sunnah of the
Holy Prophet (SAW) in addition to that many laws were declared as
repugnant to Islamic Injunctions.

3. The Federal Shariat Court after in-depth discussion and
hearing the view point of subject specialists and scholars declared the
laws and provisions of laws, as repugnant to the injunctions of Islam
through its judgment (PLD 1992 FSC 1). An appeal was filed in the
Shariat Appellate Bench of the Supreme Court and the impugned
judgment of the Federal Shariat Court was up held by the Shariat
Appellant Bench of the Supreme Court vide its judgment titled
Muhammad Aslam Khaki Versus Muhammad Hashim (PLD 2000 SC

225); consequently following laws were declared repugnant to the
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injunction Islam with the direction that these law will cease to have

effect from 31st March, 2000:

® N & U =

The Interest Act, 1839.

The West Pakistan Money-Lenders” Ordinance 1960
The West Pakistan Money-Lenders Rules, 1965.

The Punjab Money-Lenders” Ordinance, 1960

The Sindh Monery-Lenders Ordinance, 1960.

The N.W.F.P. Money-Lenders” Ordinance, 1960.
The Balochistan Money-Landers, Ordinance, 1960.

Section 9 of the Banking Companies Ordinance, 1962.

The provisions of the following laws which contained the term

‘interest’ within the meaning of Riba were declared repugnant to the

injunction of Islam.

Section 10 of the Government Saving Banks Act (V of
1893).

Sections 79 and 80 of the Negotiable Instruments Act.
(XXVI of 1881) in respect of interest on money claims,

"Mark-up), "Services charges", etc.

Sections 114 and 117 (c) of Negotiable Instruments Act
of 1881).

Sections 28,32,33 and 34 Land Acquisition Act ( 1 of
1894).

Sections 34, 34-A, 34-B and O.XXXVII], R.2(a) of Civil
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10.

11.

12.

13.

Procedure Code (V of 1908) relating to interest, Mark-

up, lease, hire purchase and service charges.

Sections 2(12), 35(3), 144(1), O.XXI, R.11(2)(g), O.XXIL,
R.38, O.XXI, R.79(3), O.XXI, R.80(3), O.XXI, R.93,
OXXXIV, R.2(1),(a)(i)&(iii),(c); OXXXIV, R.11,
OXXXIV, R4(1) & (2), OXXXIV, R.7(a)(c)&(2),
OXXXIV, R11, O.XXXIV, R.13(1) & (2) O.XXXIX, R.9

of Civil Procedure Code regarding interest.

Section 59 of the Cooperative Societies Act(VII of

1925), provision relation to interest.

Rules 14(1) (b), 22 and 41 of Cooperative Societies

Rules, 1927, provision of interest.

Section 3-BB (1) (b), 27(3), 29(8)(b), C(iii),47-B and
81(2) (d) of Insurance Act, 1938, provisions for a range

of rates of interest etc.

Section 22(1) of the state Bank of Pakistan Act (XXXII
of 1956) relating to purchase of Bills, Debenture, bonds

etc, on the basis of interest.

Rule 17(1)(1)(3) of Agricultural Development Bank
Rules, 1961.

Section 25(2)(a) &(b) of the Banking Companies
Ordinance (LVII of 1962) regarding giving of
directions by State Bank regarding rates of interest or

Mark-up.

Rule 9(2) &(a) of the Baking companies Rules, 1963.
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14.Rule 9 of the Banks (Nationalization) payment of

Compensation Rules, 1974.

15. Section 8(2)(a)&(b) of the Banking Companies
(Recovery of Loans) Ordinance (XIX of 1979) relating

to interest and Mark-up.

16. Banks (Nationalization) payment of Compensation

Rules 1974.

17. Banking Companies (Recovery of Loans) Ordinance,

1979.

4. In addition to that the Shariat Appellate Bench of the

Supreme Court also held as follows:-

a.  Any amount big or small, over the principal, in a
contract of loan or debt in " riba " prohibited by the
Holy Quran, regardless of whether the loan is taken
for the purpose of consumption or for some
production activity; there is no difference between
different types of loans so far as the prohibition of
Riba is concerned. The prohibition of Riba is absolute
irrespective of the fact whether the additional amount
stipulated over the principal loan or debt is small or
large.

b.  All the prevailing forms of interest either in the
banking transactions or in private transactions do fall
within the definition of Riba.

c.  Similarly any interest stipulated in the

Government borrowings acquired from domestic or
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foreign sources is Riba and clearly prohibited by the
Holy Quran.

5. In addition to that the Shariat Appellate Bench of the
Supreme Court directed the Federal Government to take certain steps
which according to the court were necessary to transform the economy
of Pakistan like, the Government should take strict austerity measures
to drastically curtail the Government expenditure, and deficit
tinancing should be controlled. It also suggested certain laws to be
framed like, an Act to regulate the Federal consolidated Fund and
Public Account, Provincial Consolidated Fund and Public Account
requires to be enacted by the parliament and the Provincial
Assemblies for their proper regulations; and laws similar to the
freedom of information Act, the Privacy Act and Ethics Regulations of
United States, Financial Services Act of Britain be enacted. Shariat
Appellate Bench of the Supreme Court suggested certain offices to be
established like, Serious Fraud Office (SFO) to control white collar and
economic crimes, Credit rating agencies in the public sector etc.

6. The Shariat Appellate Bench of the Supreme Court
directed certain special departments to be established within the State
Bank. In addition to that for transformation of the existing financial
system to the one conforming to Shariah certain time lines were also

given by the Shariat Appellate Bench. The Government was directed
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to convert the domestic inter Government borrowings as well as the
borrowings of the Federal Government from State Bank of Pakistan on
interest free basis.

7. The Shariat Appellate Bench of the Supreme Court vide its
judgment (PLD 2002SC 801) in the Review Order held: “we are of the
considered view that the issues involved in these cases require to be
re-determined after thorough and elaborate research and comparative
study of the financial systems which are prevalent in the
contemporary Muslim countries of the world. Since the Federal
Shariat Court did not give a definite finding on all the issues involved
determination whereof was essential to the resolution of the
controversy involved in these cases. It would be in the fitness of things
if the matter is remanded to the Federal Shariat Court which under the
Constitution is enjoined upon to give a definite finding on all the
issues within its jurisdiction.”

8. “Resultantly, Civil Shariat Review Petition No. 1 of 2000
filed by the United Bank Ltd is allowed, the judgment dated 23th
December, 1999 passed by the Shariat Appellate Bench of this Court in
Shariat Appeals Nos.11 to 19 of 1992 and the judgment dated 14th
November, 1991 of the Federal Shariat Court passed in Shariat
Petitions No0.42-1+45-1 of 1991 etc, are set aside and the cases are

remitted to the Federal Shariat Court for determination afresh in the
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light of the contentions of the parties noted above and the
observations made which are germane to the controversy. Besides the
points raised before this Court, the parties would be at liberty to raise
any other issue relevant to these cases and the Federal Shariat Court
may also, on its own motions, take into consideration any other aspect
which may arise or may be found relevant for determination of the
issue involved herein.”

9. The Review Petition was decided in 24.06.2002, whereby
the judgment dated 23.12.1999 passed by Shariat Appellate Bench of
the Supreme Court and judgment dated 14.11.1991 of the Federal
Shariat Court were set aside and the cases were remanded to this
Court for re-determination afresh in the light of contentions of the
parties as noted in the said judgment and observation made upon
them, which were germane to the controversy. Two decades have
passed since the announcement of the judgment in the Review
Petition, and ever since the matter kept pending adjudication which is
not at all an appreciable state of affairs. Although, this delay happened
due to one or the other practical and procedural hindrances but still no
excuse can be made acceptable. Nevertheless; this dark cloud of delay
has a silver lining too. The delay has brought certain positive changes
in the matter in issue of this case, i.e., the introduction and promotion

of Islamic Banking or Interest-Free Banking in Pakistan at an
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exponential level took place during this period. During this period of
last 20 years Islamic Banking has become a reality in Pakistan. Many
topics which were considered as mere academic debate have become
real and practical issues, like different modes of Islamic financing their
practicality and operations at individual as well as at corporate level.
Both the judgments which were set aside by the Remand Order of the
Hon'ble Sharit Appellate Bench of the Supreme Court contained a very
thorough and elaborative juristic literature on a very sound academic
footing, which was appreciated and praised not only in Pakistan but
all over the world in the relevant circles attached to the field of Islamic
financing or Islamic Banking. Academically both the judgments are
considered as master piece and land mark judgments for laying the
foundation of Islamic Banking in the contemporary world. During the
past 20 years both the judgments provided practical help and
guideline for the development of Islamic Banking in Pakistan. At
present, Islamic Banking, i.e., Interest Free Banking is a reality not only
in Pakistan but all across the world. Resultantly, the significance of so
many questions are changed, which were debated and agitated upon
by the parties previously, while arguing those petitions in the Federal
Shariat Court and in the Shariat Appellate Bench of the Supreme Court
as well as in the review petition. For example, the question whether

Islamic Banking is practical, viable and feasible or not in Pakistan or
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whether the implementation of Islamic Banking in Pakistan will
impose any risk to the stability and security of Pakistan or not. All
such questions perhaps have lost their significance which were
previously relevant when the case was pending and was argued in the
Hon'ble Shariat Appellate Bench of the Supreme Court. As a
consequence of this change, the gravity of the importance of some
academic questions have changed with Islamic Banking being
regulated by the State Bank of Pakistan with the able and appropriate
advice and guidance of its Shariah Board. In light of this background,
we have divided the questions for our determinations in the following

categories to dilate upon them accordingly:

i) Firstly, questions or points raised by the petitioner in the
Review Petition before the Supreme Court were almost
the same, which were earlier raised by them either before
the Federal Shariat Court or Shariat Appellate Bench of
Supreme Court and most of these questions were dilated
upon elaborately. Some of these questions are repetitions
of one or two points in different ways. For instance some
of these points which were raised by the petitioners, in

the Review Petition, and were noted down by Shariat
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Appellate Bench of the Supreme Court in para 6 can be

summed up in the following manner:

a. Does the Holy Quran only prohibit Riba which is
doubled and multiplied interest and it does not
prohibit what is reasonable and fair?

b. The Riba has not been defined in the Holy Quran and
all that has been held in the judgment under review is
based on Qiyas.

c. The definitions and differentiation between usury,
Riba and interest have not been properly
distinguished.

d. Charging of Riba on personal loans is prohibited while
it is not prohibited on productive, industrial or
commercial loans.

e. Banking is a kind of business and business is
permissible in Islam. (reference para 11)

f. Banking interest is not Riba. ( reference para 16 of the
Remand Order)

10. In general these are those questions which are off and on
raised and relied upon by those persons or scholars who try to derive
some kind of exception from the complete and absolute prohibition of

Riba. Although, these and other similar questions were dilated upon
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elaborately by the Federal Shariat Court and the Shariat Appellate
Bench of the Supreme Court; but still we intend to re-determine these
questions and some other similar type of questions for compliance
with the direction of the Shariat Appellate Bench of the Supreme
Court. We have formulated different questions of determinations to
answer and address all such questions. It was also argued by the
petitioners in the Review Petition that judgment of the Federal Shariat
Court was authored with some predetermined mindset (Reference
para 9 of the Remand Order). Though this argument of the petitioners
in the review petition was perceptibly subjective, still we have
consulted and relied upon the relevant books, article and other
literature as much as possible covering opinions of all schools of
Islamic jurisprudence belonging to every geographic location of the
world. We have relied upon the consensus oriented opinion of the
contemporary world like opinions of Islamic Figh Academy (IFA) of
the Organization of the Islamic Cooperation (OIC) and obviously the
corpus of classical literature of exegetes and Islamic Jurisprudence. For
Example while concluding just one point of determination i.e whether
the interpretation of Verse 3:130 Holy Quran means that only “doubled
and multiplied” Riba is prohibited and what is reasonable and fair is
not prohibited. We consulted more than one hundred exegetes

(Tafaseer) written by the scholars of different schools of thoughts, from
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different countries and background and were from different era of that
last fourteen hundred years.

ii)  Secondly, some points were raised by the petitioner
while arguing the Review Petition but have either
become irrelevant or have become less important due to
the changed reality regarding the progress and
proliferation of interest-free banking in Pakistan and the
world over, specially in the last two decades, i.e., after
the decision of the Review Petition. This category mainly
includes the doubts raised by the Federal Government
regarding the practical implementation of interest free
banking in the country or the transformation of economy
from conventional banking to Islamic banking, etc., the
points which were raised by the counsel for the petitioner
in the review petition in this context were mainly
reproduced in prara-7 of the Review Order. For example:
a. Implementation of interest free banking is not

practical or feasible (Reference on para 7 and para 14
of the Remand Order).
b. If the interest-free banking is introduced it will pose

high degree of risk to the stability of Pakistan.
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11. Such type of apprehensions and questions which were

earlier raised by the Federal Government through Ministry of

Finance and State Bank of Pakistan have practically become

irrelevant since the interest-free Banking or Islamic Banking is

now a reality not only in Pakistan but all across the world. To

explain this we have formulated points of determination to dilate

upon the point whether there is a proper legal and regulatory

framework available in Pakistan for the Islamic Banking or not.

What is the status of Islamic Banking in Pakistan and what are the

different practical examples of Islamic Banking available in the
world.

iii) Thirdly, when this case was being heard previously

before the Federal Shariat Court , subsequently in the

Shariat Appellate Bench Supreme Court and finally

during the hearing of the Review Petition in the Shariat

Appellate Bench of the Supreme Court, the respondents

in this case in one way or the other relied upon one of the

arguments which were made by scholars who attempted

to either create some exception from the general principle

of prohibition of Riba; or tried to legitimize wholly or

partly Riba in the name of banking interest. Secondly;

while arguing the case earlier before the Sahriat Court
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and Shariat Appellate Bench of the Supreme Court the
respondents did rely upon the opinion of these scholars
but could not produce the primary reference material of
the scholar so referred to, based on the Quran and
Sunnah as required. Normally these are the personal
opinions of the scholars so referred. Most of the time
such opinions were an attempt to portray the
conventional interest based banking system as an
unavoidable practice in the contemporary world. In this
regard either they did not give any proper resource
material or they gave the secondary resource material
like, article and journals etc. which contained the view
point of a third scholar about their point of view. The
points so raised by such scholars do not affect the Ijma
(consensus) of the scholars of Ummah about the absolute
prohibition of Riba. Furthermore, the proliferation of
Interest-free banking internationally has changed the
relevance of these personal opinions of some scholars.
Moreover the phenomenon of Islamic Banking has not
only remained restricted to the Muslims only but the
non-Muslims are also espousing Islamic Banking. For

example the international banks like Standard Chartered
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iv)

and HSBC etc., are pretty much involved in practicing
Islamic Banking. In addition to this the International
Financial Institutions like World Bank, Asian
Development Bank and even the International Monitory
Fund (IMF) have adopted a policy of inclusiveness
regarding Islamic  Banking. This international
acceptability of the Interest-Free banking or the Islamic
Banking based on absolute prohibition of Riba has
further recognized the already established Ijma
(consensus) of the Ummah that Interest-free Banking is
Riba free Banking. With this back ground to address
these issues we have, inter alia, formulated a few points
of determination to cover all those points raised by the
scholars and addressed them in the light of the
Injunctions of Islam as laid down in the Quran and
Sunnah.

Fourthly, there are certain points which were raised
before the Hon'ble Shariat Appellate Bench of the
Supreme Court in the proceedings of Review Petition
and were noted in the Review Order (e.g. Reference para
10 and para 15 of the Remand Order); but before us, both

the parties stated that they do not want to stress upon
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Vi)

those points. Therefore, we have decided to dilate upon

those points only to the extent as much required. This

category includes the following types of issues:

a. In which manner the inflation and indexation is to be
tackled in the country, (Reference para 15 of the Remand
Order);

b. In which manner the economy is to be transformed from
conventional style to Islamic one, or

c. What is the relevance of Riba al-Fadl in banking or fiscal
matters? etc.

Fifthly, the petitioner raised some questions before the

Hon’ble Shariat Appellate Bench of the Supreme Court

for the very first time like question regarding the

jurisdiction of the Federal Shariat Court over the matter

in issue (Reference Para 12 of the Remand Order) Such

questions are thoroughly considered and dilated upon at

length by us since they are raised for the very first time in

this case after many decades of its initiation.

Sixthly, during the arguments of the case before the

Federal Shariat Court and the Shariat Appellate Bench

the opinion of certain scholars have been referred from

the respondents’ side, by the National Bank of Pakistan,
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and were thoroughly examined, but despite that this
point was reiterated again, during the hearing of the
Review Petition. The Review Order only got reference of
the names of those scholars without reference to their
specific opinion. Their opinions have always been taken
as “exception” and were generally either not accepted in
some cases and refuted or rejected, in other cases by
majority of the scholars and academic bodies all across
the world. In order to have clarity and keep the record
straight, inter alia , one of the questions we posed to the
respondents including the lawyers of National Bank,
and the State Bank of Pakistan, is:

“Is there any effective and impressive findings
of the scholars named Shaikh Muhammad Abduhu,
Shacikh Rashid Rida, Abdul Razzaq Sanhuri, Shaikul
Azhar Mahmood Shaltut, Shaikul Azhar Dr.
Muhammad Sayyid Tantawi, Abdul Wahab Khallaf
and Dr. Maroof Daoualibi on the subject under

discussion? “

This question is relevant in this case from two aspects:
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Firstly; these scholars who attempted either to create some
exception from the general principle of absolute prohibition of Riba; or
they tried to legitimize Riba wholly or partly on one pretext or the

other.

Secondly; while arguing the case earlier before the Federal
Shariat Court and Shariat Appellate Bench of the Supreme Court the
respondents did rely upon the opinion of these scholars but could not
produce the primary reference material. Either they did not give any
proper resource material or they gave the secondary resource materials
like, article and journals etc. which contain the view point of a third
scholar about the point of view of these scholars. With this back
ground we circulated among the parties this specific question.
Therefore we thought it necessary to give them another chance to

produce the proper reference material if any.

In response the National Bank of Pakistan firstly gave a detailed
reply explaining that that the National Bank of Pakistan is currently
operating 189 branches, which are completely dealing in the Islamic
Banking under the name of National Bank of Pakistan Aitemaad in
accordance with the Shariah-Compliant Modes duly approved by the
State Bank of Pakistan. This stance of the National Bank of Pakistan

taken in its reply was evident enough to demonstrate change in its
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strict stance against Islamic Banking. In addition it also did give
answer to the above mentioned question which was lacking any
primary reference in their reply. More importantly when the Head of
its Shariah Board Mufti Ehsan Waqar, appeared before us, the counsel
appearing on behalf of National Bank of Pakistan Mr. Khalid
Mehmood Siddiqui, Advocate in presence of Mufti Ehsan Wagqar,
Head of Shariah Board of National Bank of Pakistan made a statement
on 25.03.2022 that National Bank of Pakistan is not pressing its reply
after consulting Mufti Ehsan Waqgar, Head of Shariah Board of

National Bank of Pakistan.

In response of the same Question the State Bank of Pakistan gave
the following reply; which was adopted by the Attorney General for
Pakistan on behalf of the Federal Government. The answer of the State

Bank of Pakistan to the above mentioned question is as follows:

“The opinion/findings of the above mentioned
scholars, which have been extracted from various research
articles/books are as under:

i. Shaikh Muhammad Abduhu:

a. Dr. Abdul Azim Islahi! Professor, Islamic Economics
Institute King Abdulaziz University, Jeddah Saudi
Arabia in his paper titled “Economic Thought of

! https://mpra.ub.uni-muenchen.de/68363/1/MPRA paper 68363.pdf
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Muhammad Abduh: An omitted aspect of his
biography” has narrated as follows:

b. “On interest: Once when someone enquired from
Rashid Rida, the famous scholar and a student of
Abduh, about the Ilatter's opinion regarding
depositing in investment funds and partaking of such

profits, the former observed:

c. If there is any official fatwa of ustadh imam
(Mohammad Abduh) regarding investment funds,
then it must be in the collection of his fatawa with the
Ministry of Justice. It can be obtained from there. I
have not seen any fatwa in this respect. However, I
heard him saying in one of his meetings with khedive,

the substance of which is:

d. The Government has established a saving fund in the
post office department through royal decree, to
facilitate the poor to deposit their savings, so that it
can be invested for them. It has been known that
about 3,000 poor depositors did not withdraw the
profits accrued to them according to the decree. So the
Government enquired from me: ‘Is there any Shari‘ah
way to make this profit valid (halal), so that the poor
would not be committing any sin by profiting from it?’
At this, I orally replied that it could be done by
observing Shari‘ah rules of mudarabah partnership in
the investment of money deposited in a saving fund,

thus the chief superintendent talked to the khedive
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regarding a modification of the royal decree and its

Shari‘ah compliance.”

ii. Shaikh Rashid Rida

a. In the chapter “ The modern debate over Riba in

Egypt” of the book Interest in Islamic Economics-
Understanding Riba edited by Abdulkader Thomas?

the following is mentioned:

. “Riba regarded the original interest rate set on a loan

as lawful, despite being in consideration for the
delayed term of payment. If, however, at maturity,
another interest charge is made in consideration for
deferring the payment further, that interest charge
constitutes unlawful which if repeated constitutes riba

al-jahiliyya.”

iii. Dr. Muhammad Sayyid Tantawi

a. Mahmoud A. El-Gamal, Chair of Islamic Economics,

Finance and Management, and Professor of Economics
and Statistics, at Rice University in Houston, Texas in
his paper ‘"Interest" and the Paradox of
Contemporary Islamic Law and Finance® mentions
Sheikh-al-Azhar Muhammad Sayyid Tantawi’s

fatwa/stance on interest as follows:

® Fordham International Law Journal, 2003 available at
https://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=1915&context=ilj
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b. “The essence of the fatwa is that bank depositors
should be viewed as passive investors and banks
should be viewed as their investment agents. The
problem of interest on bank deposits is thus reduced
to one which permits pre-specifying the "profits" to
which depositors are entitled as a percentage of the
capital, instead of specification as a percentage of

actually realized profits.”

c. “Elsewhere, Tantawi elaborated on the fatwa's
justification of fixing the profit share as a percentage
of the partnership's capital on moral hazard
considerations. In his book, Tantawi stated that "non-
tixity of profits [as a percentage of capital] in this age
of corruption, dishonesty and greed would put the
principal under the mercy of the agent investing the

funds, be it a bank or otherwise.”

iv. Abdul Razzak Sanhuri

a. Haider Ala Hamoudi, Assistant Professor of Law,
University of Pittsburgh School of Law and author of
article titled “ Baghdad Booksellers, Basra Carpet
Merchants, and the Law of God and Man: Legal
Pluralism and the Contemporary Muslim
Experience?” has commented on the Sanhuri’s Civil
Code under the section titled “ The Civil Code and

the Shari’a” as follows:

* https://escholarship.org/uc/item/3626x0d2
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b. “Sanhuri describes at great length how the taking of
interest on loans can be reconciled with classical Sunni

thought.”

c. Dr. Mohammad Omar Farooq, Associate Professor of
Economics and Finance at Upper Iowa University, in
his paper “The Riba-Interest Equivalence: Is there an

Ijma (consensus)?”> mentions as follows :

d. “His views were similar to 'Abduh and Rida. [also, see
Saleh, pp. 28-29; Netzer, 2004]. In the 1940s Egyptian
jurist al-Sanhuri argued that the Qur'an sought chiefly
to ban interest on interest", i.e., compound interest.

[Vogel and Hayes, p. 46]”

v. Shaikh ul Azhar Mahmood Shaltut

a. Dr. Fathi Osman, in his book, Concepts of the
Qur'an: A Topical Reading (2nd edition, Los
Angeles, MVI Publications, 1999), p. 919, mentions
the following:

"Muhammad Abduh, the distinguished Egyptian
mufti and commentator on the Qur'an [d. 1905],
considered the interest paid by the post offices for
the savings there as lawful, an opinion later
supported by Mahmud Shaltut, the former Sheikh of
al-Azhar [d. 1962] Moreover, he allowed for the

interest on state bonds, if the economic development

> Transnational Dispute Management, Vol. 4, No. 5, September 2007
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and the individual and public interests require
issuing them [al-Fatawa, 8th., Cairo: 1975, pp. 351-
355]. Additionally, Shaltut agreed to any transaction
with any fixed interest in advance, if it was offered
by the Muslim state or any establishments’
subsidiary to the state or affiliated with it, as it
assumed that there is no exploitation of either party

in such cases."

vi. Abd al-Wahhab al-Khallaf

1

a. In the chapter “ The modern debate over Riba in
Egypt” of the book Interest in Islamic Economics-
Understanding Riba edited by Abdulkader Thomas ¢

the following is mentioned on page 82:

b. “Tantawi then quotes Shaykh Abd al-Wahab Khallaf:
Thus mudaraba takes place according to the
agreement of the parties. We are presently in an era in
which the uprightness of people has diminished, and
if the investor is not guaranteed a fixed return then his

partner will take advantage of him.”

vii. Dr. Marouf al-Daoualibi

a. Dr. Mohammad Omar Farooq, Associate Professor of
Economics and Finance at Upper Iowa University, in his
paper “The Riba-Interest Equivalence: Is there an Ijma

(consensus)?”7 mentions as follows :

6 https://ie.um.ac.ir/images/329/Articles/Others/Latin/Interest%20in%20Islamic%20Economics.pdf5.pdf
’ Transnational Dispute Management, Vol. 4, No. 5, September 2007
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"In the 1930s, Syrian scholar Marouf al-
Daoualibi suggested that the Qur'an bans interest only

on consumption loans, not investment loans.”
12. Once again the State Bank of Pakistan as well as the
Federal Government of Pakistan failed to provide the actual source of
the opinions of majority of the scholars who are referred herein above
and they relied mostly on the secondary type of sources. That means to
answer the specific question which we asked they relied on somebody
else’s point of view about them. Even though to fulfill the direction of
the Shariat Appellate Bench of the Supreme Court, for re-
determination of these questions we have examined the opinions of
the above mentioned scholars irrespective of the fact whether they are
placed before us through primary source or secondary. To examine
this aspect of the case we concluded that the crux of arguments
forwarded by the above mentioned scholars who intend to by-pass the
strict prohibition of charging interest on a loan can be summed up in

either of the following statements:

1.  Riba is prohibited on the loan taken for
personal needs and Riba is not prohibited if the loan is
taken for commercial or productive purposes.

2. Only that Riba which was known in Arab
society when those verses of the Quran were revealed
is forbidden and prohibited.
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3. The Riba on usurious loans is prohibited
whereas the interest which is fair and just is not
prohibited.

4. The simple interest upon a loan is
permissible and charging of doubled and multiplied
interest upon a loan is prohibited.

13. We would discuss in detail these points while determining
the relevant points of determination. Additionally, at this point it is
essential to understand that the approach which is adopted by some of
the respondents is fundamentally flawed. This is because, relying on
one odd opinion advocated by a few scholar without having any basis
for their arguments does not affect the status of the opinion upon
which there is consensus of the overwhelming majority of scholars of
the Ummah which in turn is further supported by the opinion of the
highly reputed research bodies like International Islamic Figh
Academy of OIC, and Auditing and Accounting Organization of
Islamic Finance Institute AAOIFI etc. This opinion is not only accepted
but also followed by Islamic Financial Institutions all across the world.
More importantly, when the Shariah Standard of AAOIFI is already
adopted by the State Bank of Pakistan itself the objection made by the
State Bank of Pakistan to the concept of Interest free Banking is

contradictory.

In addition to this, the State Bank of Pakistan relied on some

apparently obscure statement of those scholars which are refered
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above. For Example to answer one of our questions The State Bank in
its reply explained the point of view of Abd al-Wahhab al-Khallaf and

Tantawi as:

“In the chapter “ The modern debate over Riba in Egypt” of the
book Interest in Islamic Economics- Understanding Riba edited by
Abdulkader Thomas 8 the following is mentioned on page 82:

“Tantawi then quotes Shaykh Abd al-Wahab Khallaf:

Thus mudaraba takes place according to the
agreement of the parties. We are presently in an era in
which the uprightness of people has diminished, and if the

investor is not guaranteed a fixed return then his partner

7777

will take advantage of him.

This point of view is highly subjective in nature in a way it

is not even a point of view rather it is an apprehension which can be
adequately dispelled or removed by analyzing the actual data
regarding the success of Islamic Banking all over the world, which we
would analyze in detail while examining the relevant points of

determination in this regard.

14. The reliance of the State Bank of Pakistan on such a flimsy
plea to oppose Islamic Banking or Interest-free Banking is unfounded.

Moreover, the reply of the State Bank of Pakistan does not suit to

® https://ie.um.ac.ir/images/329/Articles/Others/Latin/Interest%20in%20Islamic%20Economics.pdf5.pdf
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prevalent circumstances where the State Bank of Pakistan has already
committed to implement Interest-Free Banking and as a result thereof

the Islamic Banking Industry is exponentially flourishing in Pakistan.

15. The following Jurist Consults appeared before this Court

and expressed their scholarly opinion on different aspects of this case:

1) Dr. Tahir Mansoori
2) Dr.Hafiz Muhammad Tufail
3) Dr. Muhmmmad Ayub .
4) Dr. Attique-al-Zafar
5) Dr. Muhammad Yousaf Farooqji,
6) Dr. Ejaz Ahmed Khan
)

7) Dr. Qasim.

Following Scholars from the foreign countries did submit their

views and comments on the subject of Riba and Islamic Banking:

1. Dr. Wahbah -al Zuhaili was a world famous Islamic Scholar
who did submit his comments in writing.

2. Dr. Sami bin Ibrahim al Suwailem, Chief Economist in the
Institute of Islamic Research and Training, a group of Islamic
Bank for Development.

3. Mr. Wadelo.

Following Scholars, Economists and Lawyers, have submitted

their opinion during the proceedings of this case:

1. Anwar Mansoor Khan, former Attorney General for

Pakistan/Senior ASC.
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2. Dr. Babar Awan, ASC.

3. Dr. Fareed Ahmed Paracha, Assistant Secretary-General Jamat e
Islami Pakistan

4. Siraj-ul-Haq, Ameer Jamat-e-Islami.

5. Dr. Atif Waheed (Tanzeem-i-Islami).

6. Mr. Waqar Masood Khan, former Federal Secretary, Advisor to
Prime Minister, submitted a book titled “Transition to a Riba
Free Economy” authored by himself.

7. Sujha Udin Shaikh, Ameer Tanzeem-e-Islami.

8. Dr. Humaira Awais Shahid

9. Prof. Dr. Fahim Khan.

10.Qazi Irfan,

11.Rafiq Nizami Advocate.

12.Tariq Abdul Majid

13.Shahzad Shaukat, Chartered Accountant.

14.Farooq LA.

15.Amanatullah, Advocate for the KP Government,

16.Younas Mayo Advocate High Court.

17.Dr. Shams ul Haq Hanif Islamic scholar

18.ErumYousaf Advocate

19.Salman Akram Raja Advocate Supreme Court of Pakistan

20.Syed Igbal Hashmi Advocate Supreme Court.

21.Prof. Muhammad Asif

22.Mr. Salamat Ali Chohan

23.Muhammad Asif Sheraz

24 Muhammad Saeed Raee

25.Mr. Tahir Mehmood Hamdani

26.Syed Arshad Hussain, Advocate

27.Zareen Qureshi Wing Commander (R)
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28.Shakeel Ahmed.

29 . Mufti Asmat Ullah, amicus curiae

30.Ahmed Ali Siddiqui, amicus curiae.

31.Mufti Ahsan Waqar, Head Shariah Board, NBP.

The Research Wing of this Court, the Library Staff and the attached
Staff Members helped us in accumulating the relevant material
available duly submitted by experts and general public who were
interested to give their inputs. In this regard the names of Dr. Motia-

ur-Rehman, Senior Research Adviser and Mr. Asmat Ali Khan,

Research Officer, are worth mentioning.

16. After hearing the parties at length and reviewing the
voluminous material provided by the parties, amicus curiae, jurist-
consults and other experts from general public, who were keen and
interested in providing their input in the case. We have formulated
certain points of determination. We gave serious thought to every
point raised before us through verbal or written arguments. In
addition, we conducted elaborate and thorough research to
understand all the points raised by the petitioners in Civil Review
Petition before Shariat Appellate Bench of the Supreme Court.
Moreover, we have thorough consideration to all the fundamental

points involved in this case. After undertaking all this exercise, we are
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of the view that following are some basic points which need our

determination:

i)  Whether the Federal Shariat Court has jurisdiction to
adjudicate upon the matter as prayed for in different

Shariat Petitions pending adjudication before it.

iil)  What is ‘Riba” according to injunctions of Islam in the
light of Holy Qur’an and Sunnah of the Holy Prophet (=)
and how it is defined by the Muslim jurists and scholars
in the light of Holy Qur’an and Sunnah?

iii) ~ Whether the term ‘Riba’ is confined to compound interest
only, hence in the light of Islamic injunctions only
charging of compound interest on loans is prohibited and
not the charging of simple interest.

iv)  Whether the prohibition of Riba in Islam changes with
the change in the percentage of interest charged upon a
loan and is there any difference between usury and
interest?

v)  Whether only the charging of interest upon consumption
loans is prohibited and the charging of interest upon

commercial or productive loan is not prohibited in Islam.
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Vi)

vii)

viii)

ix)

Xi)

Whether the Islamic Banking model is practical or not
and is the Islamic Banking a kind of heela(ds).

What is the status of Islamic banking worldwide
especially in the Islamic world and in Pakistan?

Whether the interest or Riba becomes permissible if the
transaction are undertaken or made in the name of
business.

Whether mechanism of indexation and inflation should
be adopted by the banking sector in Pakistan to balance
the inherent imbalance in the economic transactions.
Whether the charging of interest by banks on loans given
by them to their customers is Riba or not; and whether
the charging of interest by the depositors of a bank upon
their deposits in the bank is Riba or not according to the
Injunctions of Islam.

Whether Pakistan will have to obey its international
commitments on payment of interest or Riba on
international loans already taken, and how to deal with
the future foreign borrowing of the Government in

accordance with the Islamic Injunctions.
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xii) Whether the Federal Shariat Court should give timeline to the
Government to take necessary steps for formulation of
legislation which can provide enabling legal framework
necessary to transform the Conventional Banking System into

Riba-Free or Islamic Banking System.

17. Now, we take these points of determinations one by one:

Determination Point-I

Whether the Federal Shariat Court has jurisdiction to
adjudicate upon the matter as prayed for in different

Shariat Petitions pending adjudication before it.

During hearing of review petition the then Attorney-
General for Pakistan Mr. Makhdoom Ali Khan raised questions
regarding jurisdiction of the Federal Shariat Court as well as the
maintainability of the petition before the Shariat Court, which was
noted by the Hon’ble Shariat Appellate Bench of the Supreme Court of
Pakistan (hereinafter Supreme Court) in the Review Order in the

following manner:

“Mr. Makhdoom Ali Khan, learned Attorney General for
Pakistan vehemently contended that the Federal Shariat Court as well
as the Shariat Appellate Bench did not at all deal with the question of
jurisdiction as well as maintainability of the petitions before the

Federal Shariat Court with reference to the provisions of Articles 29,
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30(2), 38(f), 81(c) and 121(c) of the Constitution of the Islamic Republic
of Pakistan, 1973 and have only referred to the constitutional
provisions relating to jurisdiction of the Federal Shariat Court to
examine fiscal laws. We have also noticed that the payment of interest
finds mention in Article 161 as well as the definition of the expression
‘pension’ in Article 260 of the Constitution. Regarding the provisions
of the Constitution as contained in the Principles of Policy in relation
to elimination of Riba it was observed by the Federal Shariat Court
that the government did not make any effort to achieve the objective
set out therein and the judicial aspect of the case was not taken into
consideration. In this behalf, reference may be made to the
observations made by Dr. Tanzil-ur-Rahman, C.J. at page 51 of the

judgment, which read as under:

“55. As to interest, Pakistan’s Constitution, 1956
provides that the State shall endeavour to eliminate
Riba as early as possible (Art.28-F), but no effort was
made to realize that objective. In 1962 Constitution, it
was, again, provided in the principles of policy
(No.18) that Riba (usury) should be eliminated.
Similar provision was again made in the Constitution
of 1973, (Art.38-F). ”

The learned Attorney General Mr. Khalid Javed Khan appeared
and reiterated the objection regarding the jurisdiction of Federal
Shariat Court on the lines it was earlier raised before the Supreme

Court by Mr. Kakhdoom Ali Khan, the then Attorney General for



84

Shariat Petition No.30-L of 1991 &
All other 81 connected matters relating to Riba/Interest

Pakistan. Mr. Salman Akram Raja, the counsel of State Bank of

Pakistan also reiterated the same objections.

18. Mr. Anwar Mansoor Khan, Senior Advocate Supreme
Court appeared as amicus curiae in this case. He assisted the Court on
the point of jurisdiction, i.e., whether Federal Shariat Court has
jurisdiction to hear and decide this matter or not, as this point was
raised primarily by Mr. Makhdoom Ali Khan, the then Attorney
General for Pakistan. Mr. Anwar Mansoor Khan stressed on the
fundamental provisions of the Constitution of Islamic Republic of
Pakistan, 1973, which highlight the Islamic characteristics of the
Constitution and the State of Pakistan. He reiterated the opening para
of the preamble, which states as under:

“Whereas sovereignty over the entire Universe belongs to
Almighty Allah alone, and the authority to be exercised by
the people of Pakistan within the limits prescribed by Him
is a sacred trust;

Mr. Anwar Mansoor Khan read out another para from the

preamble, which reads as follow:

“Wherein the Muslims shall be enabled to order their lives
in the individual and collective spheres in accordance with
the teachings and requirements of Islam as set out in the
Holy Quran and Sunnah;”

He related the aforesaid paragraphs of the preamble with the
Article 2A of the Constitution. After reading the Article 2A, he drew

the attention of this Court towards an annexure of the Constitution
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which contained the Objective Resolution, which clearly and

undoubtedly outlined the raison d'étre of the Constitution of Pakistan

by its constituent Assembly, which is wholly and solely Islamic. Mr.

Anwar Mansoor Khan stressed upon the following paras of the

Objective Resolution:

“Whereas sovereignty over the entire universe
belongs to Allah Almighty alone and the authority
which He has delegated to the State of Pakistan,
through its people for being exercised within the
limits prescribed by Him is a sacred trust;

This Constituent Assembly representing the people of
Pakistan resolves to frame a Constitution for the
sovereign independent State of Pakistan;

Wherein the Muslims shall be enabled to order their
lives in the individual and collective spheres in
accordance with the teachings and requirements of
Islam as set-out in the Holy Quran and the Sunnah;”

After that he explained in the light of Article 203B(c) what does
law mean for Federal Shariat Court? He read out Article 203B(c),

which states:

203B. In this Chapter, unless there is anything
repugnant in the subject or context,--

(c)  “law” includes any custom or usage having the
force of law but does not include the Constitution,
Muslim personal law, any law relating to the
procedure of any court or tribunal or, until the
expiration of [ten] years from the commencement of
this Chapter, any fiscal law or any law relating to the
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levy and collection of taxes and fees or banking or
insurance practice and procedure;

On the basis of this Article, he forwarded the arguments that any
law whatsoever its scope may be, except the Constitution, comes
under the jurisdiction of Federal Shariat Court to examine it on the
touchstone of Holy Quran and Sunnah whether that law is against the
Injunctions of Islam or not. He related his arguments with the fact that
the petitioners have challenged certain law(s). According to the
petitioners the impugned law(s) are against the Injunctions of Islam.

After that he read out Article 203D, which reads as follow:

“203D. (1) The Court may, [either of its own motion
or] on the petition of a citizen of Pakistan or the
Federal Government or a Provincial Government,
examine and decide the question whether or not any
law or provision of law is repugnant to the
Injunctions of Islam, as laid down in the Holy Quran
and the Sunnah of the Holy Prophet, hereinafter
referred to as the Injunctions of Islam.

(A) Where the Court takes up the examination of
any law or provision of law under clause (1) and such
law or provision of law appears to it to be repugnant
to the Injunctions of Islam, the Court shall cause to be
given to the Federal Government in the case of a law
with respect to a matter in the Federal Legislative
List, or to the Provincial Government in the case of a
law with respect to a matter not enumerated [in the
Federal Legislative List], a notice specifying the
particular provisions that appear to it to be so
repugnant, and afford to such Government adequate
opportunity to have its point of view placed before
the Court.

(2)  If the Court decides that any law or provision
of law is repugnant to the Injunctions of Islam, it shall
set out in its decision:
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(@) the reasons for its holding that opinion; and

(b)  the extent to which such law or provision is so
repugnant;

and specify the day on which the decision shall take
effect

Provided that no such decision shall be deemed
to take effect before the expiration of the period
within which an appeal therefrom may be preferred
to the Supreme Court or, where an appeal has been so
preferred, before the disposal of such appeal.

(3) If any law or provision of law is held by the
Court to be repugnant to the Injunctions of Islam,

(@) the President in the case of a law with respect
to a matter in the Federal Legislative List or the
Concurrent Legislative List, or the Governor in the
case of a law with respect to a matter not enumerated
in either of those Lists, shall take steps to amend the
law so as to bring such law or provision into
conformity with the Injunctions of Islam; and

(b) such law or provision shall, to the extent to
which it is held to be so repugnant, cease to have
effect on the day on which the decision of the Court
takes effect.”

Reading the Article stressing upon a phrase of Article (203D),
which says “the question whether or not any law or provision of law is
repugnant to the Injunctions of Islam” he made an argument that the
Federal Shariat Court has full and complete jurisdiction to hear and
decide these petitions. He drew the attention of this Court that initially
there were certain restrictions upon the jurisdiction of Federal Shariat
Court related to Muslim Personal Law, and until the expiration of 10
years from the commencement of this Chapter, any fiscal law or any

law relating to the levy and collection of taxes and fees or banking or
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insurance practice and procedure. These limitations are mentioned in
Article 203B(c) which was incorporated in the Constitution in 1980
through the Constitution Amendment Order, 1980 (P.O. No.1 of 1980),
Article 3, for the “existing Chapter 3A” (w.e.f. 26th May, 1980). Hence,
the limitation for barring the jurisdiction of Federal Shariat Court on
certain areas mentioned above ended after 10 years commencing from
1980 ending in 1990 and now Federal Shariat Court has full jurisdiction
over the fiscal laws also to analyze them at the touchstone of Islamic
injunctions, i.e., the Holy Quran and Sunnah of the Holy Prophet

(SAW).

19. After making all these arguments, he made it a point that
the jurisdiction over the matter to decide it in accordance with Article
203D(2), the Hon'ble Shariat Appellate Bench of the Supreme Court
under its Shariat Review Jurisdiction decided the matter and remitted
it back for its determination afresh. In support of his arguments, he

read out para-19 of the Review Order, which is reproduced hereunder:

“Resultantly, Civil Shariat Review Petition No.1 of 2000
filed by the United Bank Ltd. is allowed, the judgment,
dated 23rd December, 1999 passed by the Shariat Appellate
Bench of this Court in Shariat Appeals Nos.11 to 19 of 1992
and the judgment, dated 14th November, 1991 of the
Federal Shariat Court passed in Shariat Petitions Nos.42-1 +

45-1 of 1991 etc. are set aside and the cases are remitted to
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the Federal Shariat Court for determination afresh in the
light of the contentions of the parties noted above and the
observations made which are germane to the controversy.
Besides the points raised before this Court, the parties
would be at liberty to raise any other issue relevant to these
cases and the Federal Shariat Court may also, on its own
motion, take into consideration any other aspect which may
arise or may be found relevant for determination of the

issues involved herein.”
20. He made it a point that remitting the matter back to the
Federal Shariat Court after recording all the contentions of the parties
clearly means that the Federal Shariat Court has jurisdiction over this
matter to hear and decide; otherwise the Hon’ble Shariat Appellate
Bench could have decided this question of jurisdiction when was

raised before it.

21. Dr. Zaheer-ud-Babar Awan, Senior Advocate Supreme
Court also appeared as amicus curiae in this case. He made arguments
on the point of jurisdiction, i.e., whether the Federal Shariat Court has
jurisdiction to hear and decide this matter or not? Dr. Babar Awan
unequivocally stated that Federal Shariat Court has complete and
exclusive jurisdiction to adjudicate upon this issue. It has exclusive
power in the Constitution, which no other court has to declare any law

whether is it in accordance with the Injunctions of Islam as laid down
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in Holy Quran and Sunnah or not. For the reasons stated below, he
stated that constitutionally the decisions of the Federal Shariat Court

has binding force in them.

He was also of the view that the judgment of the Shariat
Appellate Bench was never set aside by the Review Order, rather the
judgment of the Shariat Appellate Bench was upheld by the Hon’ble
Supreme Court while deciding the Review Petition in the form and
manner, it was decided. Dr. Babar Awan also read out the relevant
paragraphs of the preamble alongwith the Article 2A of the
Constitution to highlight and to elucidate the meanings and
importance of phrase “the Islamic Injunctions” in the Constitution. He
also relied upon Article 227 of the Constitution, which requires from a
government to bring all laws in conformity with the injunctions of
Islam as laid down in the Holy Quran and Sunnah. Article 227(1) reads

as follows:

“227. (1) All existing laws shall be brought in
conformity with the Injunctions of Islam as laid down
in the Holy Quran and Sunnah, in this part referred to
as the Injunctions of Islam, and no law shall be
enacted which is repugnant to such injunctions.”

He placed Article 203D(1) and 203D(1A) in juxtaposition to
Article 227 (1) to show that there lies no ambiguity, whatsoever,
regarding jurisdiction of Federal Shariat Court to examine and decide

whether the laws or the provisions of any law, under challenge before
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this Court are repugnant to the injunctions of Islam as laid down in
Holy Quran and Sunnah of the Holy Prophet (PBUH) or not. He read

out Articles 203D(1) and (1A), which are as follows:

“203D. (1) The Court may, [either of its own motion
or] on the petition of a citizen of Pakistan or the
Federal Government or a Provincial Government,
examine and decide the question whether or not any
law or provision of law is repugnant to the
Injunctions of Islam, as laid down in the Holy Quran
and the Sunnah of the Holy Prophet (SAW),
hereinafter referred to as the Injunctions of Islam.

(LA) Where the Court takes up the examination of any
law or provision of law under clause (1) and such law
or provision of law appears to it to be repugnant to
the Injunctions of Islam, the Court shall cause to be
given to the Federal Government in the case of a law
with respect to a matter in the Federal Legislative List
or to the Provincial Government in the case of a law
with respect to a matter not enumerated in the
Federal Legislative List, a notice specifying the
particular provisions that appear to it to be so
repugnant, and afford to such Government adequate
opportunity to have its point of view placed before
the Court.”

According to him while deciding the matter, this Court has to
keep in mind that Islam is the founding principle of the Constitution

and the State.

22. We have heard the arguments on this point forwarded by
learned counsel of the petitioners as well as the arguments given by
two amicus curiae mentioned in this case. The question regarding the
limitation on the jurisdiction of Federal Shariat Court on the same lines

and grounds was raised earlier in different cases but the Shariat
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Appellate Bench of the Supreme Court finally decided the matter by
holding that the Federal Sharait Court has complete jurisdiction to
adjudicate upon such matters, i.e.,, the Federal Shariat Court has
jurisdiction to examine and review any law on the touchstone of the
Injunctions of Islam in the light of the Quran and the Sunnah and to
decide whether such law is repugnant to the Injunctions of Islam or
not, irrespective of the fact if any law or the provision of any law is
linked with any Article of the Constitution.

23. This issue of jurisdiction on these lines first came up in case
titled GOVERNMENT OF N.-W.F.P. THROUGH SECRETARY, LAW
DEPARTMENT Vs. Malik SAID KAMAL SHAH [PLD 1986 Supreme
Court 360]. In this case an indirect inferential bar was pleaded deduced
from some provisions of the Constitution like Articles 269, 268(2) and
8(3). It was pleaded that the Federal Shariat Court has no jurisdiction
to adjudicate upon the matter on the jurisdiction that the provisions of
law, which are under examination of the Federal Shariat Court
through Shariat Petitions have constitutional protection, hence, the
jurisdiction of Federal Shariat Court is barred. Upon this plea, it was
held by the Federal Shariat Court that:

"The question arises : can the Court declare anything
invalid or bad which is declared valid by the
Constitution? The answer to this question must be in
the negative. But here the Court is confronted with
another difficulty which to say the least is
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insurmountable. It cannot declare any provision of
the Constitution as repugnant to Islamic Injunction.
Any declaration of repugnancy with Shariah of the
provisions of law placing ceiling on ownership or
reducing it, would amount to declaration of those
Constitutional provisions as bad which declare those
laws either valid or untouchable.”

[PLD 1986 SC 360 Page 465]

However, the Shariat Appellate Bench held that the provisions of

the Constitution themselves are immune from scrutiny of the Federal

Shariat Court and not the laws made on the authority of any provision

of the Constitution. The relevant portion of the judgments at page-466,
which is as follows:

“We do not think that any such bar in fact exists so far
as the new Constitutional dispensation is concerned.
An entirely new power was conferred on the
Specified Courts or benches thereof. A test of
repugnancy i.e. Injunctions of Islam was prescribed.
This empowerment had its own inhibitions and
limitations, and, but for these, it transcended all
constitutional protections and safeguards. For
example all laws, but not the Constitution, Muslim
Personal Law, any law relating to the procedure of
any Court or Tribunal' or, any fiscal law or law
relating to the levy and collection of taxes and fee or
banking or insurance practice and procedure" could
be tested on this standard "notwithstanding anything
contained in the Constitution". To apply this test of
repugnancy to the Constitution or a provision thereof
is one thing and to apply this test to any other law,
validated, continued or protected under the
Constitution is another. The first is prohibited, the
second is not.”

[PLD 1986 SC 360 ref:/page-660]
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24. In another case titled NUSRAT BAIG MIRZA Vs.
GOVERNMENT OF PAKISTAN and another [PLD 1991 Supreme

Court 509], the relevant portion of the judgments as follows:

“We notice that the Federal Shariat Court in the
judgment under appeal has clearly held that “the
impugned memorandum fell in the category of usage
having the force of law and therefore it could be
considered by this Court under Article 203-D" but the
main reason given by the learned Federal Shariat Court
for rejecting the petition of the appellant was that the
impugned rules and memorandum were protected
under Art.27(1) of the Constitution. This view of the
Federal Shariat Court, as mentioned earlier, cannot be
upheld in view of the judgment of this Court quoted
above. Even if it is proved that the Rules and
Memorandum under consideration were framed under
the authority of Article 27(1) of the Constitution, they
cannot be held to be the provisions of the Constitution
itself and their examination in the light of the
Injunctions of Islam does not amount to examining a
provision of the Constitution. We, therefore, hold that
the Federal Shariat Court has the jurisdiction to
entertain the petition of the appellant under Article
203-D of the Constitution and has the jurisdiction to
decide whether or not the impugned laws are
repugnant to the Injunctions of Islam as laid down in
the Holy Qur'an and Sunnah.” [PLD 1991 Shariat
Appellate Bench Supreme Court 509 ref:/p. 513]

[Emphasis added]

25. The same question was again discussed in the case of
Qazalbash Waqf and others Vs. Chief Land Commissioner, Punjab,
Lahore and others [PLD 1990 Supreme Court 99] and it was again
found that in view of the non obstante clause appearing in the Art.203-

A the laws promulgated under or protected by any provision of the
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Constitution cannot be given the status of the "Constitution" itself as
contemplated in Art. 203-C. Hence they are not immune from their
examination on the touchstone of the Holy Quran and Sunnah. In this

case, it was held at page-138:

“The learned counsel appearing for the appellants
have generally argued that non-obstante clause in
Chapter 3-A should be given its full effect so as to
subordinate every other provision of the Constitution
and the limitations on the jurisdiction, if any, should
be read within the provisions of Chapter 3-A and not
outside it. The law brought for examination under
Chapter 3-A was the Regulation and the Act and not
any provision of the Constitution and, therefore, the
limitation contained in clause (c) of Article 203-B does
not get attracted, if indirectly constitutional provision
gets affected. What is authorised directly and
expressly cannot be denied or neglected on inference
or indirectly.”

“It is correct as observed in Said Kamal's case (PLD
1986 S C.360) that the Petitions from which the
present Appeals have arisen do not expose any
constitutional provision as such to the test of
repugnancy or invalidity as is provided for in
Chapter 3-A. The, provisions of the Regulation and
the Act are under challenge and they qualify as law as
defined in Chapter 3-A. It is true that if the material
provisions of the Regulation and the Act are declared
to be repugnant to the injunctions of Islam in the
manner as the appellants seek them, the consequences
under Article 203-D, clause (3) sub-clause (b) may
have in substance the effect of contravening what is
prescribed in Article 253. But then the question is
whether the expression \"law\" in clause (2) of
Article 253 has that extensive connotation as to
include judicial pronouncements as well?”

26. Mr. Salman Akram Raja while arguing pointed out the

provisions of Articles 29, 30(2) 38(f) 81(c) and 121(c) of the Constitution
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to be relevant in support of his argument, in addition to that he also
referred to Article 161 which contains mentioning of word “interest” in
it and Article 260 of the Constitution wherein the definition of the
expression “pension is mentioned” which contains the word “interest”
in it. The first Article upon which these arguments regarding the bar
on the jurisdiction of Federal Shariat Court was relied upon is 81(c) of
the Constitution, which sates as under:

“81(c) all debt charges for which the Federal
Government is liable, including interest, sinking fund
charges, the repayment or amortisation of capital, and
other expenditure in connection with the raising of
loans, and the service and redemption of debt on the
security of the Federal Consolidated Fund”

The Article 81 of the Constitution is related to the expenditure
which can be charged from the Federal Consolidated Fund.The term
“interest” as mentioned in this Article does not protect the charging of
interest by the banks in the country.

The second Article mentioned is Article 121(c), which states as
follows:

121. (c) all debt charges for which the Provincial
Government is liable, including interest, sinking
fund charges, the repayment or amortisation of
capital, and other expenditure in connection with
the raising of loans, and the service and

redemption of debt on the security of the
Provincial Consolidated Fund;”
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This Article is in verbatims to Article 81(c). The only difference is
that it is related to the Provincial Consolidated Fund like Article 81(c)
here also the term “interest” is not used in any general sense which
does not legitimize the charging of interest by the bank all across the
country.

The fourth Article he referred to in support of his arguments is
Article 161. The whole Article 161(1)&(2) does not contain the word
“interest” in it. However, an explanation to clause (2) of Article 161
does contain the word “interest” in it in the following manner:

161. Explanation. —For the purposes of this clause
"net profits" shall be computed by deducting
from the revenues accruing from the bulk
supply of power from the bus-bars of a hydro-
electric station at a rate to be determined by the
Council of Common Interests, the operating
expenses of the station, which shall include any
sums payable as taxes, duties, interest or return
on investment, and depreciations and element
of obsolescence, and over-heads, and provision
for reserves.

[Emphasis added]

In this explanation the word “interest” is written before a

disjunctive “or” as “interest or return on investment”. Even here the
word “interest” does not appear in any binding sense.

Lastly, he relied upon Article 260 of the Constitution. Article 260

contains definition of some expressions which are used in the

Constitution; one of them is the term pension which states as follows:
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"pension" means a pension, whether contributory or
not, of any kind whatsoever payable to, or in respect
of, any person and includes retired pay so payable, a
gratuity so payable, and any sum or sums so payable
by way of the return, with or without interest thereon
or any addition thereto, of subscriptions to a
provident fund;

[Emphasis added]

27. Mere reading of this expression shows us that the charging
of interest upon the payable sums is optional it is not compulsory;
hence, it is not binding in every situation. Hence, its applicability
cannot be stretched to provide the ground to legitimize interest in the
banking system of Pakistan.

28. We have examined all the Articles mentioned hereinabove
and are of the view that they put no bar or restriction upon the
jurisdiction of Federal Shariat Court to examine the laws challenged by
the petitioners through their petitions only on the basis that the term
“interest” is used in these articles of the Constitution. However, the
mentioning of Article 38(f) here is out of the place because it talks
about the elimination of Riba from the country as early as possible. The
presence of Article 38(f) in the Constitution of Pakistan is all the more
reason provided by the Constitution to the Federal Shariat Court to
adjudicate the petitions pending before it challenging the existence of

Riba interest in various laws. Moreover the counsel of the petitioners
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categorically stated that they have not filed the petitions on the basis of
Article 38(f). We have observed following points are of due relevance:
i) Firstly, none of the petitioners have invoked the
jurisdiction of this Court on the point of violation of a
principle of policy. On the contrary, all the petitioners
have invoked the jurisdiction of Federal Shariat Court by
challenging some laws or the provisions of law on the
ground that these laws or their provisions are against the
Injunctions of Islam as stated in Quran and Sunnah. In the
light of Chapter 3A of the Constitution, it is the exclusive
jurisdiction of the Federal Shariat Court to be exercised in
such matter. Upon this point, Articles 203D and 203DD
alongwith Article 203(f) are very much clear and there is
plethora of judgments of the Apex Court regarding the
exclusive jurisdiction of Federal Shariat Court in this
regard. This exclusivity of jurisdiction is categorically
mentioned in Article 203(G) of the Constitution, which
states as follows:
“203G. Save as provided in Article 203F, no
court or tribunal, including the Supreme
Court and a High Court, shall entertain any
proceedings or exercise any power or

jurisdiction in respect of any matter within
the power or jurisdiction of the Court.
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Decision of Court binding on High
Court and courts subordinate to it”

29. By virtue of provisions of Article 203(G) of the
Constitution, the Supreme Court or even a High Court had no
jurisdiction to test repugnancy or contrariety of any existing law or any
legal provision to the Injunctions of Islam as laid down in the Holy
Quran and Sunnah and such jurisdiction is vested exclusively in the
Federal Shariat Court and the Shariat Appellate Bench of the Supreme
Court. The Apex Court held this principle in its judgment reported as
ZAHID REHMAN Vs. The State [PLD 2015 SC 77] as follows:

“speak of the Injunctions of Islam and it must never be
lost sight of that by virtue of the provisions of Article
203G of the Constitution of the Islamic Republic of
Pakistan, 1973 this Court, or even a High Court, has no
jurisdiction to test repugnancy or contrariety of any
existing law or legal provision to the Injunctions of Islam
as laid down in the Holy Qur’an and Sunnah and such
jurisdiction vests exclusively in the Federal Shariat Court
and the Shariat Appellate Bench of this Court”

30. This exclusivity of Jurisdiction to examine as to whether a
provision of law is repugnant to injunctions of Islam or not vests in the
Federal Shariat Court. This point has been consistently examined and
reviewed as such in the light of Article 203(G) of the Constitution in
many other Judgments of the Honorable Supreme Court, High Courts
and of Federal Shariat Court like Saeed Ahmad Malik versus Shamim
Akhtar and Others (1999 SCMR 1558), Ali Azhar versus Arzoo Fatima

(PLD 2022 Sindh 1) and Mian Abdur Razzaq Aamir and others versus
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Federal Government of Islamic Republic of Pakistan and others (PLD 2011

FSC1).

31.

Hence, the question raised by the counsel of the Federal

Government is out of the place and baseless.

ii)

Secondly, when any relief is sought by a petitioner on some
others provision of law or constitution, the solution of
which is coincidently in line with any principles of policy, it
does not mean that the petitioner is seeking relief on the
basis of a principles of policy, rather in such a situation the
petitioner can make a petition and may rely on any
principles of policy, which is in line with the relief he
sought. The petitioners have challenged some laws on the
basis of Islamic Injunctions, seeking declaration that these
provisions of law are against the Injunctions of Islam as laid
down in Holy Quran and Sunnah (SAW) because they fall
within the definition of Riba, which is prohibited in Islam.
Hence, the prayer of the petitioners in their petitions cannot
be and should not be viewed as a prayer for only the
implementation of a non-justiceable right in the
Constitution. This perception is completely wrong and

holds no weightage.
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iii)

iv)

Thirdly, although the principles of policy are non-
justiciable rights, however, each principles of policy
mentioned in the Constitution is binding upon the
government and it is the responsibility of each organ and
authority of the State to act in accordance with these
principles of policy so is the case of Article 38(f) by virtue of
which Riba had to be eliminated as early as possible from
Pakistan. The Government is bound to follow the principles
of policy as elaborated in several judgments. Reference in
this context is placed on the case of 2015 SCMR 1739, 2012
SCMR 779, PLD 2016 SC 189, 2005 SCMR 100, PLD 2015 SC
275 and PLD 1984 SC 439.

Fourthly, it is the intention of the framers of the
Constitution that the Government is supposed to act upon
the principles of policy stated in Chapter-2 of the
Constitution progressively. In order to maintain a check
upon the working of the government, Article 29(3) was
inserted by virtue of which the President of Islamic
Republic of Pakistan in relation to the affairs of Federation
and the Governor of each Province, in relation to the affairs
of the Province are bound to submit an annual report on

the observance and implementation of the principles of
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policy. This provision was inserted in the Constitution by
its framers to keep the Government at course in accordance
with the principles of policy stated in the Constitution.
Article 29(3) of the Constitution states as follows:

“29. (3) In respect of each year, the President in
relation to the affairs of the Federation, and the
Governor of each Province in relation to the
affairs of his Province, shall cause to be
prepared and laid before [each House of
Majlis-e-Shoora (Parliament)] or, as the case
may be, the Provincial Assembly, a report on
the observance and implementation of the
Principles of Policy, and provision shall be
made in the rules of procedure of the National
Assembly [and the Senate] or, as the case may
be, the Provincial Assembly, for discussion on
such report.”

Hence, if Article 38(f) read in juxtaposition with Article 29(3)
then the making of sporadic reference to Article 38(f) do not render the
petitions incompetent as claimed.

32. During the course of arguments, this aspect of principles of
policy was pointed out to the Attorney General for Pakistan
specifically with regard to Article 38(f) and also with regard to all the
other principles of policy in response to which the Attorney General
Mr. Khalid Javed Khan professionally responded to the query and
submitted that he will communicate this observation of the Court to
the President of Pakistan so that this aspect of the Constitution should

be observed and acted upon accordingly in future.
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v)

Vi)

Fifthly, Article 38(f) is unique in its construction and
intention. It is time bound when it says that “the State shall
eliminate Riba as early as possible” unlike all other
principles of policy all of which are open ended as no time
limit is placed in any sense on any of them except on Article
38(f). This does not mean that the Government can take a
plea in perpetuity that it is indulged in such exercise of
elimination of Riba. On the contrary, the fact is that despite
the lapse of almost half a century, no concrete steps have so
far been taken by the Government to eliminate Riba from
Pakistan and the Government is apparently indulged in a
never ending exercise of eliminating Riba from the country.
If this aspect of Article 38(f) is read in juxtaposition with the
responsibilities placed on the organ and the authority of the
State mentioned in Article 29 of the Constitution, the
question can be asked from the relevant organs and
authorities of the State.

Sixthly, the petitions pending before this Court have rightly
invoked the jurisdiction of this Court and the final disposal
of these petitions will be an auxiliary step in the direction to
achieve the ultimate goal of elimination of Riba from the

country as set out in Article 38(f) of the principles of policy.
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The goal of elimination of Riba is set out constitutionally;
hence, the outcome of these petitions in either case will help

the Government of Pakistan in achieving this goal.

33. In the light of above-mentioned arguments, the question
which was formulated by us to decide the issue of objection raised by
the respondent regarding the jurisdiction of Federal Shariat Court, i.e.,
whether the Federal Shariat Court has jurisdiction to adjudicate upon
the matter as prayed for in different Shariat Petitions pending
adjudication before it. We concluded to hold without any hesitation
that the Federal Shariat Court has exclusive jurisdiction to decide these
matters; hence, the petitions are maintainable before us.

Determination Point-I1

What is ‘Riba’ according to injunctions of Islam in the light

of Holy Qur’an and Sunnah of the Holy Prophet (/J%") and
how it is defined by the Muslim jurists and scholars in the

light of Holy Qur’an and Sunnah?

The counsel for UBL raised several questions before the
Honorable Supreme Court of Pakistan while arguing the Review
Petition and the honorable Supreme Court noted these questions in

paragraph 6 of the Remand Order, one of them is:

“The term ‘Riba’ has not been defined in the Holy Qur’an
and all that has been held in the judgment under review
is based on Analogy / Qiyas (_\3).”

34. To resolve and re-determine this question, we have
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formulated the above mentioned question.

So far as the arguments advanced in the review petition, by the
Counsel of M/s UBL, that the term ‘Riba’ has not been defined in the
Holy Qur’an? The argument is too weak and erroneous per se. There
are many fundamental terms used in the Holy Qur'an which have

never been ‘expressly defined” therein. The Quran is not a dictionary

or legal lexicon. Amongst all, the best example is word Salat (3s/s o),

the recognized pillar® of faith and the religion!, revealed in the Holy
Qur’an in numerous verses. Without its observation, the faith of a

Muslim remains incomplete; but it is not defined in the Holy Qur’an.

35. It is defined by the Prophet (fﬁg'&” ) and understood by us
through ahadith and Sunnah al Nabaviyah (/53‘1'3” ) and practice of His

Companions i.e. Sahaba(") . Qiyas (,3) or analogy done by Islamic

jurists for any Hukam-i-Shari is always based on Qur’an and Sunnah,

and the attempt to define the term ‘Riba” by the Muslim Jurists and

°  Mishkat al-Masabih 4: It is narrated that the Prophet #Z:said: “Islam is based on five things: the

testimony that there is no god but Allah, that Muhammad is His Servant and Messenger, the
observance of the Salah (prayer), the payment of zakat, the Pilgrimage, and the fast during
Ramadan.”[Sahih al-Bukhari & Muslim]

Sahih Muslim, Book 1, Hadith 20:

It is narrated that the Prophet 72 said: “(The superstructure of) Islam is raised on five (pillars),
i.e. Allah (alone) should be worshipped, and (all other gods) beside Him should be (categorically)
denied. Establishment of Salah (prayer), the payment of Zakat, Pilgrimage (to the House of Allah), and
the Fast of Ramadan (are the other obligatory acts besides the belief in the oneness of Allah and denial
of all other gods).”

10
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scholars is no exception to this rule of Islamic Jurisprudence.

36. The meaning of the term ‘Riba” and how it is defined in the
Qur’an and Sunnah has been very elaborately explained and discussed
in the judgment of the Federal Shari’at Court from page 60 to page 70
in general. The counsel of the petitioner, during course of arguments
before us, categorically stated that he relied on the points discussed
earlier and dilated upon by the Federal Shari’at Court and which were
elaborately mentioned in the judgment. However, to comply with the
directions of the Honorable Shariat Appellate Bench of the Supreme
Court for re-determination of the issues afresh, we have elaborated the
term ‘Riba’” as it appears in the Qur’an and Sunnah, in addition to the
fact regarding how it already has been explained by the Muslim
Jurists, muhadithin and mufasareen etc. over the centuries. We have
gone through how it is defined and perceived by the institutions of the
world which are involved in the promotion and adoption of Islamic
Banking or Islamic Finance because these institutions are practicing

interest-free or Riba-Free banking worldwide.

‘Riba’ is undisputedly, categorically, explicitly and absolutely
prohibited by Nass-i-Qati, i.e., Qur’an and Sunnah. There is consensus
and unanimity amongst the scholars that the word ‘Riba” means to

increase, to grow, and to rise.

37. To know the literal meaning of this word some of the
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Standard Arabic dictionaries are referred herein below:

1.  Ibn-e- Faris'! defined ‘Riba’ as:
Flally sl 33l g oy ool e J iy L3
[t Corickost Loy dbstosl S 25 £ e G LIS IEBWIU 0]
2. Al-Jawhari'® explained the literal meaning of the word ‘Riba”:
Mmoo 251 ey G LI, ol 6l 5 5053 21 L)
[ ik e 30 () 2 L 1) -L;w%/ggf]

3. Al-Fayyumi'> explain the meaning of the root word of ‘Riba’ in his
book! as:
T JASI G G L)
[ bWV an w2 57

38. After noting the literal meaning of the word ‘Riba’ the
technical meaning in which this word ‘Riba’” is used in the Qur’an is

more important to reach at a just conclusion of the case. The meanings

Y Ibn-e- Faris, Abu'l-Husayn Ahmad bin Faris bin Zakariyya bin Muhammad al-Razi al-Qazwini al-

Hamadhani, (308—395H/920-1004AD) recognized as a specialist in lexicography, also studied poetry,
grammar, Quranic exegesis (tafsir) and Jurisprudence (Figh).

qislly asdly delal) SClls clall) e eorans <S5 o )l aat ) o ol P
483 e 27 dad 0930y, ant pMlie 1 hos 584 21979/21399
al-Jawahri, Abu Nasr Isma'il ibn Haommad al-Jawhari, also spelled al-Jauhari (d. 393H) was a Turkic
lexicographer and the author of a notable Arabic dictionary: & 2\ C\;wj ) C\S C\;ml\ "The Crown

of Language and the Correct Arabic” was his magnum opus dictionary of Arabic; often abbreviated
as &) 3 C\a:.\a.‘\, ‘The Correct Language’, and C\;MM, which contains about 40,000 entries.

Ay il b Ayl s skl plons e e @bl sle oy Jeslen] e (g nd 14
Electronic version available at: https:/ /al-maktaba.org/book/28100/1778 :L_g\)\

15 gl-Fayyami Al-Hamawi, Abu’l Abbas Ahmed bin Muhammad bin Ali,(d. 450H/1058AD).
16

13

Being only a technical dictionary of the Arabic language with a focus on explaining technical
words used in the Figh.

Jab aS il o ol plall (e ot o sl Gl il agpadl gyl V7

) 25 3 B 217 e g Ay o]
Electronic version available at: https:/ /al-maktaba.org/book/12145/1096



https://en.wikipedia.org/wiki/Turkic_languages
https://al-maktaba.org/book/28100/1778
https://al-maktaba.org/book/12145/1096
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of the term ‘Riba’ as explained by eminent exegesis writers of the

Qur’an (mufasareen) and how it has been defined by the jurists over the

centuries is necessary. This stands explained in the following

paragraphs, as the different mufassirin and jurists have defined the

term ‘Riba’ as follows:

1.

Al-Mawardi'® in his exegesis defined the ‘Riba” as:
RONESIV NG RC SN PPV
VAT N VWIS vy YU BV
Riba’ is to increase the amount of loan in return for giving
respite.

In exegesis of Imam al-Nasafi?, the term ‘Riba’ defined as under:
il e Zoglas 3 osall e Js Jle Juias 420
[rdbed s 2072 s U]

In exchange for wealth, there would be an increase in wealth
which is devoid of any reward.

According to Ibn-e-Atiya al-Andalusi??, ‘Riba’ is:
Lo 2oy o8 Lo o o135 L 1500 10 Ly o 355le g i)l ya L I

18 al-Mawardt, Abu’l Hassan Ali bin Muhammad Bin Habib al-Basri, (d. 450H/1058AD), jurist, also

20

22

wrote the most significant classical theoretical explanation of public law in relation to
political theory: £3lkl.J rK.-;\J\ ‘Ordinances of Government’.

(g 0 cadal S5 683y W) s & gually S e padl o o da2 e ) il sy 5 U0 19
1l b 55 78N A 347 e gy daid 093 1 Ol
Electronic version available at: https:/ /al-maktaba.org/book /33866 /487

al-Nasafi, Imam Abu’l Barakat Abdullah bin Ahmad bin Mahmud Hafiz-ud-Din, (d. 710/1310AD),
famous Muslim jurist who wrote some one hundred books on such diverse topics as Figh,
Tafsir and etc. He wrote a short, succinct and accurate summary of the authentic Muslim

beliefs in his popular work: _awil) Slaall - .
LS5 o ¢ Jpbl @iy Jasell ylae ol Baslo spa2 5l 5 allie ©) 0 Ll ¢ s 2
ISBN 978 274515850 5 :¢ke3, <151 o g ¢2014 Ol (g o el S (Ol pes

Ibn-e-Atiya al-Andalusi, Abdul Haq ibn Ghalib (d. 546H/1147). Ibn-e-Khaldun described: “He
summed up all Qur'anic commentaries and endeavoured to include only the most accurate.”



https://al-maktaba.org/book/33866/487
https://kitaabun.com/shopping3/imam-nasafi-m-113.html
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3 e oA O 003 ol ] o ) b3 e s ol e
2L sae

by e LA G E VG cc 5P (b)) B —edrl’
chFVEST PSS LS PP U!;;;J}J:’/cﬁ‘g
e i S I astdes S 32t e § D e 7 b Lo e
S

It is like a lender asking the borrower; either pay the loan or
increase your liability. So the owner of the wealth would
increase the amount of wealth, and stop demanding. So the
lender would increase in the amount of loan and present hiself
from demanding of the loan.

4. Al-Zajaj?, in his Tafsir defined as:
Ftanie S slan K14 dsg 28
LT W eokif

Every loan on which more wealth is taken or on which profit is
taken.

5. Imam at-Tabri?® defines ‘Riba’ in his tafsir as:

G A ,e ALy e JU oy sl ‘_}J\ Bl s L) e
Tiade a5 paly 2

DTSSR Y IS5 Py I N D (D P Y A R W
et Eing 2SS

dhac ol s s5al)l OUSII s 3 )l ol dlae 5 LI o st lae sz T (@2l s 23

iehesy 371 o 1z «¢2001/»1422 1l Ol oy o ddall ;,\.:Q\)\J e glallae rw\“.x.& g
ISBN 2-7451-3211-3

Al-Zajaj, Abu  Ishaq Ibrahim bin As-Ssari bin Sahal al-Baghdadi, (d. 311H/927), was

a grammarian of Basrah, a scholar of philology and theology, and a favourite at the Abbasid

24

court.
e c ol sae Jldlae o wlely oTall Gl cssladl Jom o ) e eeplpl ol il e 2
187 P ‘4C cr1988/.b1408 alb cQ\.;tJ g cg.,:\ij\

al-Tabari, Abii Ja ‘far Muhammad bin Jarir bin Yazid (839-923CE), was an influential scholar,
historian and commentator on the Qur'an. Beside his famous Qur'anic commentary, Tafsir al-
Tabari, he wrote on such subjects as world history, poetry, lexicography, grammar, ethics,
mathematics, and medicine.

.13uac6cc’c:)\3 09 b 43}5\.2.‘\ s Cﬁ\

26


https://en.wikipedia.org/wiki/Grammarians_of_Basra
https://en.wikipedia.org/wiki/Abbasid_Caliphate
https://en.wikipedia.org/wiki/Abbasid_Caliphate
https://en.wikipedia.org/wiki/Tafsir_al-Tabari
https://en.wikipedia.org/wiki/Tafsir_al-Tabari
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‘Riba’ is an increase that the owner of the money lends to the
borrower on deferment of the loan.

6.  Imam As-Sarkhasi?® defined ‘Riba’ in his famous book as under:
PRI Y8 e 5 g T Bu 5 MU\LQL)\ HH!
A0 g5 SN S e 800 555 15001 81 2
Ul 3 Ly il el 42 Jd Lad 56
o ez &1 oY e N6 3 -awwfdww_ﬂ (WA~
Uﬁb"a’i{/ﬂ'—‘aug%ﬁ)cg}d/d_ﬂﬁlf&—u}’g‘ﬁg/ug‘ﬁlf
e bV e e £ b S 2 drn
‘Riba” in Arabic literary meaning is ‘addition’. It is said in
Arabic that u)ﬁ Je L é)\ means he added or increased.
Moreover, the raised ones among the houses are called

‘Rabwah’. In Shari'ah perspective, such an increase which is in
addition to the conditions of sale« is called ‘Riba’.

7. Ibn al-Arabi® explained ‘Riba’ as:

z

dI J20 g4 & G B3 thile W 08 (0533 O, 156
d@éébécdwj a3 0t H ealil 06 J2Y1 5 56 ¢

A 5a5 N JGE 0 2555 AT N EIAT
S SG s L7 L &L S bl LB F M)
;"L”lg/}fc:’)ug%u{:-t'/,lvbf‘ KJ}J&)/}‘VQ/L/»J?
éﬁ‘f&ﬂ-i—?dﬁwg/@ df L S J‘/“f"y/ft“f’/u
/L/L.f&jblg}j:_u;//‘/c)wuﬁg_,gigﬁZ»g/u&)

e PP oS 17
(Arabs) used to deal with sale and usury. According to him, it
was customary for a person to give a loan to another for a fixed

8 As-Sarkhasi, Abu  Bakar Muhammad bin Ahmed bin Abi Sahal al-Hanafi, (d. 483H/1090), was
a Persian jurist and also an Islamic scholar of the Hanafi school of thought.

e da2 dblae i ¢ andl il 3 bgend) OS¢ asd) Jew gl p ol pas ey ol gus I
127 e ‘116 cr1988/1>1408 b ol g 0 43\.:.;1:.‘\ ;.A.:Q\)\J c@.'e\.i..\\ &.C\.».w!

0 Ibn al- ‘Arabi, Abi Bakr Muhammad ibn ‘Abdallah, born in 468H/1076 and died in 543H/ 1148,
was a Muslim Judge and scholar of Maliki law.

Ol 6y il S sllas pilie ez o T BT cdilie ez oy g all ) 31
ISBN: 978 2 74517974 6 :&ks3, <189 o g 2013 alb


https://en.wikipedia.org/wiki/Persian_people
https://en.wikipedia.org/wiki/Islamic_scholar
https://en.wikipedia.org/wiki/Hanafi
https://en.wikipedia.org/wiki/Scholarly_method
https://en.wikipedia.org/wiki/Maliki
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period of time. So when that time passed, he would say, “Will
you repay the loan or increase the amount on you?” That is,
will you give me more wealth in return for which I will be
patient by giving respite. So Allah forbade usury and (this)
increase (forbidden).

8. Ibn al-Arabi further said that:

I3 & G ol Jhe 1T NESINNEENEES S v v
r@..).c" NG 3!)’\.; é’).u.&’/” %J“.;j ﬁﬁ f@")'c . JUU ils\ 3 ‘.\.uj\
’M».J”’\ J‘ J,)a,\ Lg”’ s sdie 5,59’ 5 ri d;- 13) J:,Y\ Q\ cgjb

32«_‘7“;%:
le&tw/u"f K"/ZZ,&&J‘VL;;;;JC?/L/fj_};;1/¢;tj
Aib-(ufdlp J LUJ/}JLU &b JU’}J/d}m/J’LJ/LM’ <
u’//u’uf,fiziucmu L/bu’//}lgb}’fulﬂ’u?flffjb

‘Riba’ means giving a new respite at the end of time which is
extended to the original contracted money. Allah, may He be
glorified and exalted, rejected the idea of those who considered
this increase as halal and clarified that when the respite is over
and the debtor has nothing to pay, then he should be given a
respite for an easy period.

9. Allama Aini* said:
) 3 6 s e 8 e JQ ol e 53630 1501 3 5
£G5S I JU 2lih 3 ose Y U b B sl J6s
AU (3 5 ¢ Juiab b B3 0 danys pre aaly wallS sree
PG o 585 s
- -LL?duwLﬁf&uwédt‘,}‘m%wq/&fzuﬂ LGS A
Ll 2w g2l e e SNy

32 1bid, p. 321
33 al-'Ayni, Abii Muhammad Mahmiid bin Ahmad bin Miisa Badr al-Din; born in 762H/1360, died
in 855H/1453.

35a dilae 2 4l oo 78 )Wl s o aaz g ) s LI ALY () 3
whayy 284 e dlp 2001 /21421 b QLI @y duda) Sl ae a2
ISBN 2-7451-2269-X


https://en.wikipedia.org/wiki/Islamic_calendar
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10.

11.

12.

35

37

38

40

L fl,f; e il u.l‘f:’/ﬂw S S e _ngyufcu/d/dl./?dh/ﬂ
_‘L@/gj’fdnlf‘,fj/‘.’{é/uﬁ%’_@c':u’!/;h‘a/ljuﬁu’l(’zu

In the Shari'ah, ‘Riba’ is an increase the initial contract. This
is the definition given by Ibn al-Athir. Our scholars say: ‘Riba’
is increase in the principal amount which can be taken without
any recompense. Like selling ten dirhams for eleven dirhams,
that one dirham is more than that, and there is nothing to
recompense that one Dirham so that is the exact ‘Riba’.

Imam al-Sana ani35 defined ‘Riba’ as:
B zse 3G 3 Y AR Ge JUI G 63 A 550
s PR e P e b Bt

‘Riba’ Mal is said to be an excess in which there is no
consideration.

Mullah Ali al—Qari37 said:
st St 12205 8 by s 06 g L e Za
39« 695601 EY;
g/furfs(;.@;;? W;)(.Luruup} PR VIR IV Wl

-‘Ld‘(}}”’i

Ibn ‘Abidin % explained ‘Riba’ as:
M ozpa) e JW Ladll e

al-Sana ani, Imam Muhammad bin Isma’il, (d. 1182H) was a prolific writer. And skilled jurist,
firm in his adherence to Islam and the Sunnah, repudiating anything that opposed them.

Gl 50 @8N AT ar o P 5 7 Ol o el Yl o) g dag ALY (Blaniall 36
52w GC‘@)\SJ E*.L 9> cQ\_;tJ (g cj\:':iu.U d‘j\”“ g,)\:;Q\ D op J;\c f)\-}vs

al-Qari, Nur ad-Din Abu al-Hasan Ali bin Sultan Muhammad al-Hirawi (d. 1014H/1605), known

as Mulla Ali al-Qari was an Islamic scholar. He is considered to be one of the masters

of Hadith and imams of Figh, Qur'anic Commentary, Language, History in Hanafi circles.
Surah al-Bagarah, 2: 279

Qe I 20 croliall 38 - peslall 318 0 g5 b1 anz Ol 3 o S K W R P i
ISBN 978-2-7451-7494-9 :&ha3y <470 Lo 6377 #2021 ¢Olid ey 0 dadl S

Ibn ‘Abidin, Muhammad Amin bin Umar bin ‘Abd al-‘Aziz bin Ahmad bin ‘Abd ar-Rahim bin
Najmuddin bin Muhammad Salahuddin al-Shami, (d. 1252/1836), known in the Indian
subcontinent as al-Shami, was a prominent Islamic Juristand scholar, considered the
authority of Hanafi Figh / School of law. He was a state employee with the title of Amin al-
Fatwa.


https://en.wikipedia.org/wiki/Islamic_scholar
https://en.wikipedia.org/wiki/Hadith
https://en.wikipedia.org/wiki/Fiqh
https://en.wikipedia.org/wiki/Tafsir
https://en.wikipedia.org/wiki/Hanafi
https://en.wikipedia.org/wiki/Indian_subcontinent
https://en.wikipedia.org/wiki/Indian_subcontinent
https://en.wikipedia.org/wiki/Jurist
https://en.wikipedia.org/wiki/Fiqh
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e L FFS 25

An increase without any compensation.

13.  al-Shirbiniy 4> defined as:
S5l S R e § BUA o las (2 o h2 e &5 S
Piaast 5 i) L;PL 53

PSPt AL L] S I LsorS ft S P L a5
_ﬂan“u{lcuﬁui}gﬂjb

Making a contract in exchange for an exchange without any
similarity which is not according to the Shari’ah standard or
delay between the exchanges or one of them.

39. There are 12 verses in the Qur’an which deal with the term
‘Riba’ which is relevant to this case. The term ‘Riba’ is used in Surahs:

al-Bagarah, Aal-e-Imran, al-Nisa and ar-Rum. Sequence of the revelation

of these verses (4,3 < 5) is different from the sequence in which they

occur in the Qur’an. The sequence of their revelation is important to
understand because the verse which declared complete prohibition of

‘Riba’ in all its forms and manifestation was revealed gradually. This

aspect of gradualism (z,.3) or stepwise approach in imposing full

prohibition of ‘Riba’ is explained below to understand that the

prohibition of ‘Riba” though categorically and explicitly mentioned in

L2lg £y pall Glasll .l o sl sy £etlo ¢ pid) gt soall e e o ol da cpiile ol 41
21/5 ‘Of-'&f\c u;\
ash-Shirbiniy, Shamas ud Din Muhammad bin al-Khatib, (d. 977H/1570) an Egyptian

Shafi'i scholar who wrote many works on exegesis, Figh, the Arabic Language, and other
Islamic disciplines.

Ol €y @5 allls Ll Bl Blas 26,00 J) rlioed) gie sad) o aa ol et ¢ g 201 43
3002 €2 7 1997 /61418 1)

42
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the Holy Qur’an was revealed gradually. Hence, all the verses of the
Holy Quran regarding the prohibition of Riba must be read and
understood collectively. Any attempt to read any of such verse out of
context may cause misunderstanding in comprehending the full
meaning of prohibition of Riba. It is one of the aspects of Shariah that
some of the commands of Allah or ahkam were revealed gradually,
well known amongst them is the revelation of Hukum of prohibition

of liquor in the Quran.

40. The prohibition of ‘Riba” is also among such ahkam which
were revealed gradually. The very first Ayah which was revealed in
this regard was Verse 39 of Surah ar-Rum which revealed in the year 6

Nabawi in Makkah it says:

T. El <2 2 ://1 (et Py zw 2 2 ’/"-///
5" s 1355008 LB 54 7 18863 38558 G s
voss

) 9 ) )
4 42 - PRI e < 2w ;2,5
A &6 A azs o 33 ) fJSJ o A

440%\1)31;-25\
u:wu{;y'éwinjjuéluﬁdtiuﬂfn%“_»rﬁzm”
X Serles S1w = U1 sl s 557 2 dnf P
olan e e eoarm)inl f
B Z_/'/Jb.% ~

“39. That which ye lay out for increase through
the property Of (other) people, will have No
increase with God: But that which ye lay out
For charity, seeking The Countenance of
God, (will increase): it is These who will get
A recompense multiplied.”

4 Surah ar-Rum, 30: 39
wl"Of"uMUrG{ Gl ehso it sd T /"u,}@‘i?jtw‘d Pl 45
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41. The principle of gradual and stepwise revelation of rulings

in Qur'an is termed as: tadreej (r-3) in Figh. Instead of abrupt

prohibition of ‘Riba’, the rulings were revealed in gradual and stepwise
fashion, same is pointed by various eminent scholars in their exegesis
upon Ayah 39 of Surah ar-Rum, the first ever verse revealed in the

context of prohibition of ‘Riba’.

Syed Abul A'la al-Mawdudi*¢ explained the flaccidity reflected

therein:
Qperd1o v dnditteridor ne T g 0TS
é:u’iw%/gﬁJl,/!j:,ﬁ/ﬁfn;ﬂ;né‘,;r?.f/)ﬁf‘a&f
"}'(J.ﬁ(}/ujd'j!flJa);)éjrvf;‘/’iﬁ‘b!yﬁug:gfﬁi&u
VL,,,»//JUL/UJ/LKKJ]JMJ“J,uow/dpcﬁl,ad/
ey Ao §or " e% B Q”w,;,nw R DGRy
20 55 1P s f Tt o L 0 L o] s S e

S
Ker 7 Eor a2 T &3 U ERPAV-P RIS IA §2VE e
A S 3 T i Lo, inUs e
e b S ST S U i L e bt S S U
e U Gl SE TS G e L
L;(G/ 1183530 “cobie e S5 LU S A1 4l
/MK_/JJ”’JJ;/ A Ao S LU e S E S
S e g S T L0520 Lo UL AG1
é/}()}”/)}}/ﬁ’!LJ’-‘L(}}?C—SJII/}.J?’?’&v,ﬂ‘ﬂ&ﬂdzj’é’JQ‘/J}}L
WS dedber 732 SGorsp ot AT e mi[iF i F JTIVY

46 Al-Mawdiidi, Syed Abul Ala, (1903-1979) was an Islamic scholar, Islamist ideologue, Muslim
philosopher, jurist, historian, journalist, activist and religious scholar active in British
India and later, following the partition, in Pakistan.

' Surah al-Bagarah, 2: 276
7500 Ae 1991302 T okt (et DT PlotziatoneT A S aafonsy
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Justice Pir Muhammad Karam Shah al-Azhari® phrased the similar
findings:
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Maluana Abdul Rehman Kailani 52 has explained the revelation of
prohibition of ‘Riba” in gradual manner in the following way in his
exegesis:
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The second hukam which was revealed in this regard is in ayaat
160-161 of Surah an-Nisa which was revealed in Madina soon after

Hijrat they say:

*° Ibid, p.759~760

>0 al-Azhari, Justice Pir Muhammad Karam Shah, (1918-1998) was an Islamic scholar of Hanafi
jurisprudence, Sufi, and Muslim leader. He is known for his magnum opus tafsir. In addition
to that he authored comprehensive and detailed biography of the Prophet #2 titled as *Zia-
un-Nabi’, or ‘Diya al-Nabi’. He also served as justice on the Supreme Court of
Pakistan Shari’at Bench till his death He was a justice of the Federal Shari’at Court, when it
was first established in 1981.

577u‘:rm.1e:;1995/m1399.;i¢|u’:mu‘Pfuﬁuf}’l;yfufﬂuy’/ﬁwlﬁ(/iﬁJf'?cdﬁ)! 51

Kailani, Maulana Abdur Rahman, (d. 1995) a renowned scholar, writer and jurist of Salafi
School of thought in Pakistan who wrote books in Islamic disciplines.
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“160. For the iniquity of the Jews We made
unlawful for them certain (foods) good
and wholesome which had been lawful
for them; in that they hindered many
from God’s way.

161. That they took usury (interest) though
they were forbidden; and that they
devoured men’s substance wrongfully;
We have prepared for those among them
who reject faith a grievous punishment.”

Jurist as-Sabuni ¢ explained the concept of gradual revelation of
certain ahkam. He further analyzed the gradual revelation of ayaat of
Surah an-Nisa and he correlated it with the gradual revelation of verses
that prohibited liquor, in the following manner:

5 paiag 18 bl o 1l € g 5 53 les)
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> Surah an-Nisa, 4: 160~161
PO sl Gbess 2 d T J st DS P b 5
% As-Sabuni, Muhammad ‘Ali, (1930-2021) was a prominent Syrian Hanafi Scholar,best known

for his Qur'anic exegesis titled s.la:ll 5 520 “The Elite of Interpretations’.
161-160 :5 i) 57
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The third ayah which was revealed in this sequence was ayah 130
of Surah Aal-e-Imran which says:
AT 5 7kl 5 GlaaT 1,001,806 9 13iat G301 Gl

Sogsad
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“130. Oye who believe! devour not usury
doubled and multiplied; but fear God;
that ye may (really) prosper.”

There is a consensus of Mufassirin that this Ayah was revealed
soon after Ghazwah-e-Uhud in Madina. Justice Mufti Muhammad Taqi

Usmani®? while explaining tafseer of this Ayah referred to Tafsir al-

219 :2 55,4l 58
Ol i Lo s (3t ¢ J5al) 2850 0T, A o oSN 0T i 0L Bl ¢ e a2 3yl ¥
3902 <1 ¢1980 /21400 3 b Ol ey 4o
0 Surah Aal-e-Imran, 3: 130
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62 Usmani, Mufti Muhammad Tagqi, served as a Alim judge on the Shari’at Appellate Bench of
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Kabir of Imam Razi as follows:
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Dr. Israr Ahmed % has explained this ayat of Surah Aal-e-Imran as

follows:
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the Supreme Court of Pakistan, and on the Federal Shari’ at Court. He was a member of Council of
Islamic Ideology (ClI).

rr0J:J}l,d?:g|fvrq‘(j:l/’/(ufﬁjiJ/V%:UT}X}UVT(& j&i‘:&tf; 63
Dr. Israr Ahmed, (1932-2010), was a Pakistani Islamic theologian, philosopher, Islamic scholar
who was followed particularly in South Asiaas well as by South Asian Muslims in
the Middle East, Western Europe, and North America. Founder of Tanzeem-e-Islami and
various religious magazines. He wrote about sixty books about Islam and Pakistan. As of

2017, twenty-nine books have been translated into several other languages, including in
English.
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Allama Syed Safdar Hussain Najfi ¢ has explained this aspect of

stepwise / gradual prohibition of ‘Riba” at length as under:
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66 Najafi, Syed Safdar Hussain, (1932-1989) was a Pakistani Scholar belongs to Shi’a sect, who

authored number of books on Tafsir, Figh etc.
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There is a consensus among the scholar that the last and final
hukam (.=>) which unequivocally/ expressly and categorically
prohibited ‘Riba” was revealed in the following ayah of Surah Al-
Bagarah:
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%8 Surah al-Bagarah, 2: 275~279
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275 Those who devour usury will not stand except as
stands one whom the Evil One by his touch hath
driven to madness. That is because they say: “Trade
is like usury but God hath permitted trade and
forbidden usury. Those who after receiving direction
from their Lord desist shall be pardoned for the
past; their case is for God (to judge); but those who
repeat (the offence) are companions of the fire: they
will abide therein (forever).

276 God will deprive usury of all blessing but will give
increase for deeds of charity: for He loveth not
creatures ungrateful and wicked.

277. . Those who believe and do deeds of righteousness
and establish regular prayers and regular charity
will have their reward with their Lord: on them shall
be no fear nor shall they grieve.

278.  Oye who believe! fear God and give up what
remains of your demand for usury if ye are indeed
believers.

279. If ye do it not take notice of war from God and his
Apostle: but if ye turn back ye shall have your capital
sums; deal not unjustly and ye shall not be dealt
with unjustly.

There is also another consensus among the scholars that this was
the final hukm of Allah which was revealed upon Prophet Muhammad
(F2L) before he left this world. These ayah contain the final and

absolute prohibition of ‘Riba’.

Ibn-e-Kathir’® while explaining this fact wrote that:
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70 Aba al-Fida ‘ 1sma 7l ibn ‘Umar ibn Kathzr (1301-1373) was a Shafi 7 jurist, historian, and exegete.
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Jalal uddin as-Suyuti’?> has narrated this fact with reference to many

muhaddithin in his tafsir as:
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2 al-Suyuti, Jalal -ud-Din Abdur Rahman bin Abi Bakar bin Muhammad bin Sabig-ud-Din al-

Khudhayri, (849-1445H/ 911-1505) was an Imam, Hafiz, exegete and Shafai Jurist who wrote
about 600 books.



125

Shariat Petition No.30-L of 1991 &
All other 81 connected matters relating to Riba/Interest

L B S A

Ut @ e QPLE SS L FE ol 1
T3 J1t4dy1’%.1L&w,‘bnzqu’dﬂfyfwm;
-

e S e [Z} Z L,th,g/uﬁgfu;z_&cﬁ_rr
7 e e T J6 2 T ATUA L

Qazi Sanaullah Panipati’* writes in his tafsir as:
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Syed Mawdudi’® explain this ayah as the last and final hukam of

Allah regarding absolute prohibition of ‘Riba” as:
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Some aspect of the ayah is explained by Maluana Abdul Rehman

Kailani 78 as:
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74 Panipati, ‘Allamah Qadi Thana’ullah ‘Uthmani, (d.1225/1810) the muhaddith was one of the most
erudite scholars of undivided India. He is the author of ‘Tafsir Mazhari’

S S 7
7 Al-Mawdiidi, Syed Abul Ala, (1903-1979) was an Islamic scholar, Islamist ideologue, Muslim

philosopher, jurist, historian, journalist, activist and religious scholar active in British
India and later, following the partition, in Pakistan.

419918821 st ecd Dl HutziatT e (Fus o 7

8 Kailani, Maulana Abdur Rahman, (d. 1995) a renowned scholar, writer and jurist of Salafi
School of thought in Pakistan who wrote books in Islamic disciplines.
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Maulana Ameen Ahsan Islahi® said:
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A definite increase that a lender receives from its debtor only
on its principal amount in return of a respite. The term has

been popular in both Jahiliyyah (before Islam) and Islam
according to the above meaning.

,ﬂu‘rwu»,;(:u;’}iu/g&g’)u,gtu,»,u’z/79
Islahi, Amin Ahsan, (1904-1997), was a Pakistani Muslim scholar famous for his Urdu exegesis:
‘Tadabbur-i-Quran’.
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Abu Ahmad Bin Ali al-Razi®? said:
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The concept of Riba among the Arabs and those who were
using it was: to borrow dirhams and dinars, as a loan for a
specifies period of time, after that period the payable amount

should be increased (due to late payment). The increase was
decided by mutual consent.

Islmail Hagi%* said:
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"In Shari'ah, ‘Riba’ means to take extra things for free on
items of the scale able and weight-able items. This is Imam Abu

Hanifa (£%) and his follower’s view point. It applys in: 1.
Gold, 2. Silver, 3. Wheat, 4. Barley, 5. Dates, and 6. Salt.

Abdul Majid Darya Abadi® said:
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Il Ziglas 3 pyall e i Jle uiab g8 | 7§ o ol 5ed (b
Fird r S el L S g1 F () D
sy ZIEE Ul S t‘/dr’} e 23l C ey e Lf/“ & ol 5

8 al-Jassds, Aba Bakr Ahmad bin ‘Alf al-Rézi, (305-370H/ 917-981)
31412 Ol @ 0,2l SLA L bl La 8T (g1 )1 e o anlemy ol pldl ¢ olad)
189 P ‘2C cr1992

Ismail Haqqi al-Barousawi (d. 1127H), author of ‘Tafsir Ruh al-Bayan’ in Arabic which has also been
translated in Urdu by Mufti Faiz Ahmed Owaisi.

84

A VG 2 ekt o J G
Daryabadi, Maulana Abdul Majid Daryabadi, (1892 —1977), was an Indian Muslim writer and exegete

of the Qur'an. In addition to contributing an extensive commentary on the Qur’an in English,
Daryabadi wrote also an independent Tafsir in Urdu tittiled: ‘Tafsir Majidi’.

86
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88

90

92

94

87“-‘@ l:ff/;(xf”‘l{;mn9
The term ‘Riba’in Shari’ah refers to the excess of the original
debt or the excess of the unpaid wealth, whether it is large or
small. The Arabs used the word for the extra money that the
lender received from his debtor in response of the respite. Its
translation in Urdu is Sood and everyone understands the
meaning of Sood.

Sayyid Qutb®s said:
-c‘,t‘/dﬂ}uéug)m{/f;rjbfjvL%uﬁl):;uub;c‘,dulﬁgp”
89“

The summary of ‘Riba’ is that in addition to returning the loan
amount, the usurer also receives a little more.

Jalal ud Din as-Suyuti and Jalal ud Din Mahalli?? said:
e bt # PP L aupl LI L auuisl g
Z:i/}fu:ug)d/hfdl:‘LE‘/J!"}MWLJ/!&WLC/&D}LVQ
n“_ g
The term usury refers to the excessed amount that a borrower
receives from his debtor at a fixed rate in addition to the basic
amount. This is called interest in our language.
Malauna Aashiq Elahi*? said:
93“-%)/0);2,7/Lf:/!)uébfl/}}?uz/“u”
The loan that brings even a little bit more is interest.
Muhammad Abduhu Alfalah®* said:
bete bW (U1 31 2 2L L0 U6 U ea S Lkt 7

dyL}:yU|%:uﬁp@/) 87
Sayyid 'lbrahim Husayn Qutb, (1906—-1966) was an Egyptian author, educator, Islamic scholar,
theorist, and exegete.
/}’[U‘d}{’dﬂ/hdf}’]‘/ﬁd:?};j Vs 89
Jalal ud Din as-Suyuti Mahalli
b e F e
Bulandshahri, Maulana Muhammad ‘Ashiq llahi Bulandshahri Muhajir Madan, (1925-2002) was a
prominent Indian Islamic scholar.

uM;uiiﬁﬁ:u?ifwuwdf’A 9%
Alflah, Muhammad Ubduhu Ferozpuri, (1917- 1990), Pakistani exegete.


https://en.wikipedia.org/wiki/Egyptians
https://en.wikipedia.org/wiki/Author
https://en.wikipedia.org/wiki/Educator
https://en.wikipedia.org/wiki/Islam
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96

98

100

102

o5_ g

In Shari'ah, the increase which is taken on the original
amount/ Capital (ras-ul-mal) with a special increased rate is
called 'Riba’.

Javed Ahmad Ghamdi % said:
N oI P s PP L2 3 st p e Y
St S SIS N L s Po LI 1 b S Jrse
97 _ o
This refers to the specific increase that a lender receives fro;n

the debtor on his Capital amount on only reason that it has
allowed him to use that amount for a certain period of the time.

Allama Qurtabi% said:
uﬁgu’*‘”m;}m;Qm}(u/;u:wqg»uc‘,cuw LY P
&L Fra NS Ly S et A S () S
JGI;QK;//!)';&O e fT (R i :‘LJ}dl{wiZ:Lb’%)‘f;
o 1L P s St i Wi s P s A S

9 e JI A Sag S-S P17

Maulana Idrees Kandhlawil% said:

101 _yt s ot el P F U7 e bbbl It e P
‘Riba’in Shariat term is the name of the financial excess for

which, there is no wealth or any other thing/ goods inexchange
return.

Maluana Muhammad Ubda Ferozpuril®? said:

SIS fleasr b k) 95
Ghamidi, Javéd Ahmad, (b1951) is a Pakistani Muslim theologian, Quran scholar, Islamic modernist
exegete and educationist.
A
al-Qurtubi, Imam Abu 'Abdullah Muhammad bin Ahmad bin Abu Bakr al-Ansari al-Qurtubi (1214-
1273) was a famous mufassir, muhaddith and fagih from Cordoba of Maliki origin.

TIPS 2T SR
Kandhlawi, Muhammad Idris bin Muhammad Isma‘il Siddiqr Kandhlawi, (1899-1974) was a Islamic
scholar of hadith and tafsir. He honored with the post of Shaykh at-Tafsir at ‘Darul Uloom’ Deoband
in India, thereafter migrated to Pakistan and served as Shaykh al-Hadith wat-Tafsir at Jamia
Ashrafia’ Lahore.

uTﬁhJ/bﬁjﬂ&/;ij[’ﬂ/{d}bj{lm
al-Flah, Muhammad Abda Ferozpuri, (1917- 1990), Pakistani exegete.
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103_ e

Syed Abu al-Aala Maududi'%* said:
LS LizE L S el Lﬂ/um/ﬁl S f L LT
IS e bt S Uroamte LS 10 LT foi o Le s P}
105“‘w:£)yu:

Arabs used the term ‘Riba’ to refer the excess money that a
creditor receives from his debtor in addition to the Capital at a

fixed rate. This is called interest in our language.

Mufti Ahmed Yar Khan Naeemil% said:
107 _ Ly B Pt 2 UF AL T bt es FL e
The term ‘Riba’in Shari'ah refers to the unpaid excess in a
weighed and Same commodity.

Imam al- Jassas'® has given a comprehensive definition of ‘Riba” as:

109zl o Jlessbys Jadl as by el o all 4a
Jf’é;gJé/JJL/?mJ}méma),‘fﬂgu{!uﬁJ?,LLvuKJ}&’f

Pt agt 0

1991802 e e f1 DT AtdatotT e (F e Srnsn 105
1% Naeemi, Mufti Ahmad Yar Khan, (1904-1971)
stleprtbl L Lff//" I P ,Ub'/g//ﬁfi‘,gf& 107
1% ql-Jassds, Aba Bakr Ahmad bin ‘Alf al-Razi, (305-370H/917-981)
()l SLA a1 (gl Galall aag 1o TN ST gyl e o al e G LYl ¢ oliad | 109

189 e <27 1992 /21412 VLS« 40
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LS

“The loan which is returnable by the borrower after certain
fixed period with some determined increase.”

This definition is apparently based on the wordings of a hadith
narrated by Hazrat Ali (@).110

() 58 nkis 52 (23 )
_‘agjo:LU}ﬁijZ;.!ﬁuz;a)/z

a4

“Any loan that brings increase with it is ‘Riba’.

In addition to that a similar definition of ‘Riba’ is also narrated by
a Sahabi (J of Prophet (fﬁ%‘}” ) Hazrat Fadala Bib Abeed("):

TG M oy oo dmy 5gd driis 52 (2,3 )

-4‘_%,{!z_utu;ﬁquLU;/&uw’v%mJ}uﬁ
“All kind of loans that draws profit with it are one kind of
‘Riba’ out of the different kinds of ‘Riba’.”

42. According to above mentioned definitions of ‘Riba’ any
amount taken or given in a loan transaction in excess to the actual loan
amount is ‘Riba’. The definition mentioned hereinabove based on the
Hadith compiled by as-Suyuti clearly indicates that the increased
amount upon a loan transaction has to be pre-determined or has to be
mentioned as a condition for grant of loan or granting of extra time at
the end of agreed period to return the loan. Similarly, in the other
Hadith the same meaning of pre-determination of the excess amount

that has to be settled as precondition for granting any loan is depicted

10 gl-Jami al-Saghir of as-Suyuti, Hadith No.6336, some have narrated this as: b, sdlais > 25 S
573 0P ¢ 5 7 10933 635 -l el pLadl (o xS
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by the word Jarra (55). To make this clear Abu Bakr al-Jassas Razi used

the word Al-Mashroot (L, :11) in the definition of ‘Riba’.

Above mentioned are the examples in which the legal definition of
the term ‘Riba’ is explained by different jurists in the light of Qur’an

and Sunnah. The first and the foremost type of ‘Riba’ is called “Riba as

al-Nasi’h” (2.s)! &), which is the most famous and well known type of

‘Riba’. Since this type of ‘Riba’ is prohibited in Qur’an; therefore, it is

also called ‘Riba al-Qur’an’ (01,4 b,). In addition to that this type of

‘Riba” was known and practiced by the Arab tribes before the dawn of

Islam in the period of ignorance (= <,). Therefore, this kind of ‘Riba’
is also called ‘Riba al-Jahiliya” (iJ»\L) L,). Since this type of ‘Riba’” is
associated with (_»3) or the transaction involving loan, therefore, it is
also called ‘Riba al-Qard” (_»,2\ \,). Some jurists have called it as ‘Riba

Jali’ (= \,) being obvious in form.

43. Another type of transaction known as ‘Riba al-fadl” ( L= &,)

is also prohibited which was explained by Prophet (ﬁ%’ ) himself. The

‘Riba al-fadl’ is also called ‘Riba-ul-Sunnah’ because its prohibition is
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based on ahadith-e-Nabawi (ﬁ%") and Sunnah of the Prophet (ﬁﬁ‘”'&‘)

Basically ‘Riba’ al-fadl is referred to that specific increase which
occurred in relation to exchange of exactly similar types of goods. Riba
al-fadl is related to trade and at that time not only in Arabia but all
over the world barter trade was in practice, therefore, in the classic
books of Islamic Jurisprudence example of barter trade exists to
explain the prohibition of Riba al-fadl. As explained earlier Riba al-
Fadl is related to trade of goods, but it is not directly related to
banking and financial transaction. However some principles can be
drawn, while doing trade or drafting trade contracts which are being
used in banking, on the basis of the Ahadith explaining the prohibition
of Riba al-fadl. Following are the relevant Ahadith which provide the
basis of the prohibition of ‘Riba al-Sunnah’ or ‘Riba al-fadl’. Those six

things which are referred in ahadith are known as ‘amwal-e-Rabwiya’

(Goges Jlssl).

44. The prohibition of ‘Riba al-fadl” is in fact a precautionary
measures introduced by Islam to implement the complete prohibition
of ‘Riba’ in any manner and all its forms. So according to Ibn Qayyim,
the prohibition of ‘Riba al-fadl’ is in fact taken under the concept of

‘Sadd-uz-Zarai’ to maintain prohibition of ‘Riba’ al-Naseah or ‘Riba” Al-
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Qur’an’. 112

word ‘Riba’

L;(;nf};uﬁ.../m-%f&{o{jdnm.{u&vﬁ%uiJ‘J’ﬂug/’
e \g)’g,flﬁv/’jz)’u;/é’/uéfu{&:u"ﬂ’@/!%b/L}@’fﬁ
b 2o E et e FTL o S0 6
Ol &;\»:ugdiv’d’-’yw;,i?g@gjwiugé ‘J"ﬂup’ufut
_[rri: m,mrcj/;:dujl'/‘(:d’ﬂ'&]‘cadi(p/jé"ﬂ ) e
L.,gyd”(éuﬂ‘w\ p)’oiz?’/;u/(f‘ﬁt;/’fc‘_fw,m

G H

At some instances upon certain invalid business transaction the

al-Jassas did explain this factor:

112

LG bt pU L U A2} fzﬁrd’i'x/wz’,dw;’w”
ot G o f PUE ST S S esifan f G 5L
unwwff{%y4éfJu?/ﬂ(&ui(2)u(i;) SAJS 4L U
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AN AP Franf LGS AE
e b Qo O St P SEE L

=5 L Uiy ol J:(r» _LZJwKuf)uﬁa;Slg;LJ4&‘aa;?J;u
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WA A el § U S JF 6ol e JFE s
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[279-27515 e Fla & 41T B
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This aspect of Riba al-Fadl is explained in the book: b~ 13, b4s 120/, p.178

Sl s 2l (5766693 A a1 NE At it S Y B s

is also used for them in some ahadith. Abu Bakar


https://app.alreq.com/ar/authors/author/404b9aa0-d668-4ebf-f82f-08d7902f2e12
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14 el B ML
45. According to the majority of the Jurists, ‘Riba’ of surplus or
‘Riba al-fadhl” comes into existence in a sale transaction that involves

the exchange of one of the ‘Ribawi commodities, i.e., the commodities

which are mentioned in the ahadith of the Prophet(/g@?'&% )- (such as dates,

wheat, and salt etc.) for the same type of commodity but different
amount or weight. ‘Riba al-fadl” arises from the exchange between two
items of the same type, but in unequal amounts. The addition on one
side of the transaction has to be in physical quantity rather than in
value, it is irrelevant if that increase or addition is initially stipulated in

the contract or not. The basis of ‘Riba al Fadl’ or ‘Riba al-Hadith’ is based

on following ahadith of the Prophet (ﬁ&’ ):

1. The Prophet (ﬁﬁ%‘f’ ) said:
= 27 3 s Tz Tz Sl z 47 0o oy~ o ~
(Pt A Jey J6 8 B cwlall o ple 5o
wekly Gl 05 @kl 155 AW, CaID

58 15 b CES yhd SELVT o326 L) 86 0 155

5 [ 8155105 156
Narrated 'Ubadah bin as-Samit " Allah's Messenger
£% said: “Gold is to be paid for with gold, silver

with silver, wheat with wheat, barley with
barley, dates with dates, and salt with salt,

P D o

> Bulugh al-Maram 7: 833, Sahih Muslim 81: 1587, https://sunnah.com/bulugh/7/66



https://sunnah.com/bulugh
https://sunnah.com/bulugh/7/66
https://sunnah.com/bulugh/7/66

137

Shariat Petition No.30-L of 1991 &
All other 81 connected matters relating to Riba/Interest

116

117

same quantity for same quantity and equal for
equal, hand to hand (i.e. payment being made
on the spot). If these classes differ, sell as you
wish as long as payment is made on the spot.”
[Reported by Muslim]

2. Narrated Abu Sa’id al-Khudri - The Prophet (&), said:

g Wiz S % - T2 iz e e R

o ¢ . 4 ta"
16,5152 b Jaadlly 351 35

“Gold is to be paid for by gold, silver by silver,
wheat by wheat, barley by barley, dates by
dates, salt by salt, like by like, payment being
made hand to hand. He who made an addition
to it, or asked for an addition, in fact dealt in
usury. The receiver and the giver are equally
guilty.”

=

3. From Abu Sa'id and Abu Hurayrah :

£s_. 2. 0.0 - & T 5. E; Ho. ;, - £ 0o~ .
Mo Jaaill 8 Al 0,25 O 555h (3 el ) 585

GABLEN 156 5s LA AL 6 S0 0,25 4 5 ¥ 206
51 8 oally 2t oy Jak5 W 10U I LA,

1768 Jhe oliedl @ :J63. (s 2133y
“Allah’s Messenger #% appointed a man over
Khaibar and he brought him dates of a very fine
quality. He asked him whether all the dates of
Khaibar were like that, and he replied, “I swear
by God that they are certainly not, Messenger
of God. We take a sa’ of this kind for two, and

two for three.” So he said, “Do not do so. Sell

the lot for dirhams, then buy the very fine dates

Sahih Muslim, ‘The Book of Musaqah’: 1584e. https://sunnah.com/muslim:1584e
Mishkat al-Masabih, ‘Business Transactions’, Hadith 2813, Hukm: (L_;LIY\) ade zite.

https://sunnah.com/mishkat:2813



https://sunnah.com/muslim:1584e
https://sunnah.com/mishkat
https://sunnah.com/mishkat/11
https://sunnah.com/mishkat:2813
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a4

for ‘dirhams’.” He said that it was the same

when things were sold by weight.”

In addition to the prohibition of Riba and Ribawi activities as
much as possible this Hadith also explain the two other basic
requirements which Islam was to promote in the economic sector, one
is the just circulation of money in the society and avoidance of
imbalance in the economic activities or economic exploitation. Islam

wants to eliminate completely the economic exploitation in all forms.

4. From Abu Sa’id al-Khudri : 7
006 555 % ey aele 1 o 681 ) B34 25 36
Ead &y, 53 Bkie OF 53\5 JG .3a u.v\ KR ej‘
&USJ&L%&\J@%&E)\P&Q‘&M 225 AL
S eyt 5 seds JakE Y Gk ) e o 5

118, Ju\ o e e:u_ }.EJ\ @9 & Jl.m
“Once Bilal brought Barni (i.e. a kind of dates)
to the Prophet # and the Prophet #% asked him,
“From where have you brought these?” Bilal
replied, “I had some inferior type of dates and
exchanged two Sa of it for one Sa of Barni dates
in order to give it to the Prophet; to eat."
Thereupon the Prophet # said, “Beware!
Beware! This is definitely Riba (usury)! This is
definitely Riba (usury)! Don't do so, but if you
want to buy (a superior kind of dates) sell the
inferior dates for money and then buy the
superior kind of dates with that money.”

5. Narrated Fadalah ibn 'Ubayd al-Ansari v
E83 o Kl S8 gl 80 1L 2y EaRd 206

z

s i B 5 BT G S5 Glas 55

Y8 sahih al-Bukhari, ‘Representation, Authorization, Business by Proxy’, Hadith 2312,

https://sunnah.com/bukhari:2312
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A1 A Jad g5 W g %6‘.\3&: &858
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“that at the battle of Khaibar he had bought a
necklace in which there were gold and gems for
twelve dinars, and after considering them
separately he found that it was worth more
than twelve dinars, so he mentioned that to the
Prophet # who said, “It must not be sold till
the contents are considered separately.”
[Muslim narrated it.]

This Hadith also explains one of the principles of Islam that

in all economic activities Islam wants to eliminate any

possibility of ambiguity or uncertainty.

6. Abu Umamah said:
Ean 4§ oaal deus 489 RN RN

RS ES W ei ?3,\ 5 Lk GG 3 s c\.gl.u:.s
12073313

The Prophet £ said: “Whoever intercedes for
his brother and that one gives him a gift for
that (intercession) which he accepts, he has
engaged in one of the most terrible types of
Riba (undeserving increase in something).”
[Reported by Ahmad and Abu Dawud]

7. From 'Abdallah ibn Abi Awfa:
2Ll Juafdl ) HEAD J ey J
The Prophet¢ said: “Deceiving a mustarsal

[an unknowing entrant into the market] is
‘Riba’.”

Y9 Mishkat al-Masabih: 2817, https://sunnah.com/mishkat:2817

Bulugh al-Maram 7: 833, https://sunnah.com/bulugh/7/77
Sunan Abi Dawud 3541, https://sunnah.com/abudawud:3541

120

. Suyuti, al-Jami' al-Saghir, under the word ghabn

Kanz al-'Ummal, Kitab al-Buyu', al-Bab al-thani, alfasl al-thani, on the authority of Sunan al-Bayhaqi


https://sunnah.com/mishkat
https://sunnah.com/mishkat:2817
https://sunnah.com/bulugh
https://sunnah.com/bulugh/7/77
https://sunnah.com/abudawud:3541
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8. Itis narrated by Abdllah bin Abu "Aufa:
J\.e cr\}:ﬂ\ Qj)us ’f J.:fb \‘O\.;L:d L9:3";
a\ o &\@CMW\ J&u;sf\ ~2133) &,\}
&\g;ﬂ;fs"’, > \J _lgs 4 (o2, - éj\
eis-»é,}‘éé&;hé& ’wgu@&p\m
G, JST ety 331 af 31 363 D8 "“:@u, &
122, 50\5
“A man displayed some goods in the market
and took a false oath that he had been offered
so much for them though he was not offered
that amount Then the following Divine Verse
was revealed: “Verily! Those who purchase a
little gain at the cost of Allah's covenant and
their oaths... Will get painful punishment.”
(3:77) Ibn Abu “Aufa added, “Such person as

described above is a treacherous Riba eater (i.e.
eater of usury).”

123 (£ L,\_,) JS\WU\)) %4&3\ dj—w) JG

The Prophet (&.‘?8‘) said: “A najish [one who

serves as an agent to bid up the price in an
auction] is a cursed taker of ‘Riba’.”

%
B\

‘The Urdu Encyclopedia of Islam’ -1 3,070, explained all

these aspects in its own style in a precise manner as:

L‘LJ’J/‘LVlg}'Zibup{dc,/g}/};C;)lu:&,y;UT}C/J’JI”
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22 sahih al-Bukhari, ‘Witnesses’: 2675, https://sunnah.com/bukhari:2675

Cited by Ibn Hajar al-'Asqalani in his commentary on al-Bukhari called Fath al-Bari, Kitab al-Buyu',
Bab al-najsh; also in SuyutT, al-Jami al-Saghir, under the word al-najish and Kanz al-'Ummal, op. cit.,
both on the authority of Tabarani’s al-Kabir

123
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After having knowledge of all the directions of the Prophet &

which constitute the strict ruling of Shari’ah for prohibition of ‘Riba” in

all forms and under any circumstance Caliph Hazrat Umer”~ made a

very important statement which is a source of guidance for us. This

statement of Hazrat Umer "~ is reported by many source as:

B3 cQJ\.‘L\ :\5\9- B35 ccﬁma.@.;-\ Jé :;:}oaa/ B35
QJJ ‘JA-; L)'; WM.AJ\ L)-’ M.au Lo ‘abw C)_C ")”?5";

-

M & 0,25 8 o) KT &g LZ}T&JG (DL

1255505 G 2B G LE Ty Al
Nasr bin "Ali al-Jahdami related to us: Khalid bin
al-Harith related to us: Sa‘id bin Abi ‘Arubah
Mihran related to us from Qatadah from Sa’id bin

Il felellb uMUcb‘«l;"’:ongr:/U/iJ/bfo//m;/i 124

2> Sunan Ibne Majah, 2276, https://sunnah.com/ibnmajah:2276
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al-Musayyab from ‘Umar bin al-Khattab who said:
“Indeed, the last of what was revealed is ‘ayah al-
Riba’; the Messenger of Allah was taken in death
before he explained it. So shun (what is clearly)
‘Riba’ as well as (what is in) doubt (fa da‘u al-
'Riba’ wa al-"Riba’h).”

[Emphasis added]

According to another tradition, 2nd Caliph Hazrat Umer (@) gave

the same statement in Khutba as:

‘Umar said26: “O people! I do not know if

(sometimes) we may order you to do things that are not
permissible for you or may prohibit for your things that
are permissible for you. Indeed, the last of what was
revealed in the Qur an is the ‘ayah al-Riba’ and indeed
the Messenger did not explain it before he died (for lack
of time). So move away from what creates doubt in you
to what does not.

[Emphasis added]

46. After going through all the verses of the Qur’an, ahadith,

saying of Companions/ Sahabah (@) of the Prophet (££), the opinion of

the Muslim Jurists, muhaddithin, lexicographers and mufassirin

especially the opinion of Hazrat Umer ” We hold that ‘Riba’ should

be defined inclusively not exclusively. It means that in the light of the

Verses of the Qur’an, saying of the Prophet (&ﬁ" ) and the practice of

2y

Sehabah Karam ('), any transaction which has the slightest doubt of

being included in any type or category of ‘Riba’ must be

included in the definition of ‘Riba’. There is a consensus among

2% parmi 129; a similar tradition is quoted by Ibn Kathir from Ibn Majah



144

Shariat Petition No.30-L of 1991 &
All other 81 connected matters relating to Riba/Interest

the Jurists that the ‘Riba’ is completely and absolutely prohibited

according to the Injunctions of Islam as laid down in the Qur’an and

Sunnah of the Prophet (&£). In addition to this in the light of all the

verses related to the prohibition of Qur’an, ahadith of the Prophet ()

narrating ‘Riba’, explanations of all the jurists, scholars and mufassirin

of Qur’an related to ‘Riba’ we have concluded that:

i.  According to the Injunctions of Islam, ‘Riba” exists in a loan
or a financial transaction in which increase in principal

amount of the lender of the money occurs.

ii. That increase in a transaction occurs according to the
wishes of loan lending party (lender) at a predetermined

rate or without any predetermined rate.

(It is irrelevant whether the increased amount upon a loan
is fixed at the initiation of the loan contract or charged after

the lapses of certain stipulated time period).

iii. The transaction occurs in the absence of any exchange of a

counter-value or recompense or Iwid (_z,¢).

iv. Riba is prohibited absolutely in all of its forms and

manifestations.

47. Shari’ah strictly prohibit all types of ‘Riba’ therefore any
kind of socio-economic, legal or religious change in the borrower or
the lender of a loan transaction involving ‘Riba” does not change the

nature of prohibition. ‘Riba’ is equally forbidden for the poor and the
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rich and even for the Muslims and the Non-Muslims in an Islamic
State. Similarly, nature of its prohibition does not change with the
change in the purpose of taking loan; which mean that the loan taken
on ‘Riba” for commercial, productive of industrial purpose is as
prohibited as the charging of ‘Riba’ upon a loan which is taken to fulfill
personal need. Likewise, change in the ratio of percentage at which
‘Riba’ is charged on a loan in a transaction does not change legal effect
of prohibition of ‘Riba” in a transaction. This means that no limit of
percentage can be fixed for the purpose that up till that limit charging
of interest upon a loan is legal or permissible and more than that is
forbidden or prohibited. Similarly, change in legal status of any party
involved in a ‘Riba’ transaction, for example if one of the parties or
both the parties in a transaction are legal persons, does not change the
legal or Sharai” effect of the ‘Riba’ transaction it will remain prohibited.

Determination Point-II1

Whether the term ‘Riba’ is confined to compound interest only,
hence in the light of Islamic injunctions only charging of
compound interest on loans is prohibited and not the charging
of simple interest.

48. Para-6 of the remand order contains the contentions raised

by the counsel representing UBL, the petitioner that Riba is confined to

charging of compound interest on a loan. We have made this point of
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determination to examine this contention between this point was

raised by some respondents before us also.

49. The counsel of UBL made an argument before the Shari’at
Appellate Bench that actually the hukam for the prohibition of Riba is in
verse 130 of Surah Aal-e-Imran which does not prohibit what is

reasonable and fair, it reads as follow; Allah says:

)9
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“O you who have believed, do not consume usury,
doubled and multiplied, but fear Allah that you may
be successful.”12?

This Ayah means that all which is prohibited is only the ‘doubled

and multiplied interest’. He stressed upon a phrase used in the verse

) 9
w

%&3&.@ \.s\.iwf% and said it means that only doubled and multiplied

interest comes under the definition of the prohibited Riba it does not

include charging of simple interest.

Y27 Surah Aal-e-Imran, 3:130

St S a1 T S e 12

Ali, Abdullah Yousuf, ‘The Presidency of Islamic Researches, Ifta, Call and Guidance’, ‘King Fahd
Glorious Quran Printing Complex’ (KFGQC), Al-Madinah Al-Munawarah, Saudi Arabia, 1410H/ 1989

129


https://www.worldcat.org/search?q=au%3ARi%CA%BCa%CC%84sat+Ida%CC%84ra%CC%84t+al-Buh%CC%A3u%CC%84th+al-%CA%BBIlmi%CC%84yah+wa-al-Ifta%CC%84%CA%BC+wa-al-Da%CA%BBwah+wa-al-Irsha%CC%84d+%28Saudi+Arabia%29&qt=hot_author
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50. We have gone through more than 100 tafasir of the Qur’an
written in different time period of history in different Islamic centers of
the world by scholars of different background and followers of
different schools of Islamic jurisprudence. We have made this set of
tafasir to examine this particular as well as other issues involved in this
judgment. This has been done in order to cover a wide spectrum of
opinion to help in understanding the opinion of the majority of
Muslim scholars in accordance with the injunctions of Islam as laid
down in Qur’an and Sunnah. We have found not a single one of the
mufassir out of 105 mufassirin, which we consulted who is of the view,
which were mentioned by the counsel of UBL that the ayah 130 of
Surah Aal-e-Imran only prohibits double and multiplied interest and it

does not prohibit simple interest in a transaction.

51. The counsel of the UBL referred to the meaning of this ayah
only without relying on any reference, however, since this point was
raised by the learned counsel of UBL and was noted by the honorable
Shariat Appellate Bench of the Supreme Court; therefore, for deeper
appreciation of the issue we consulted this set of exegeses (tafasir), as
this was the desire of the Shariat Appellate Bench of the Supreme
Court when it remanded the case with the direction of re-

determination of the issue afresh.
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The

exegeses

(tafasir)  that

were

consulted  (written

in

Arabic’30, Urdu’3! and Persian’3? ) to note the tafsir of verse 130 of Surah

130

List of Arabic exegesis:
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Aal-e-Imran and we found that none of them is of the view which was

71.
72.
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forwarded by the counsel of UBL in his arguments.

Although none of the mufassir out of these 105 endorse the view
which was taken by counsel of UBL; however, some of the explanation

of the mufassirin which we consulted are worth noting like:

1) Al- Jassas'33 has written while explaining the tafsir of ayh 30 of

Surah Aal-e-Imran as:
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2)  Ibne- Ashur!3 has explained as:

. P
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33 al-Jassds, Abi Bakr Ahmad bin ‘Alf al-Razi, (305-370H/ 917-981)

LA ool e pid g3 e il e ol olad) B
Ibn ‘Ashir, Muhammad al-Tahir, (1879—-1973) was an Islamic scholar and reformer, MalikT jurist and

Shaykh-ul-Islam, Qur’an exegete, mufti, and professor at the Zaytiina University and the Sadigiyya
school in Tunis.

135
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3)  Imam Razi'3” has explained it in the following fashion:
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4)  Imam Malik 13 also explained as under:
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Imam al-Razi, Abd ‘abd Allah Muhammad Ibn ‘umar Ibn Al-husayn Fakhr Ad-din (1149/1150-1210)
often known by the sobriquet Sultan of the Theologians, was a Persian polymath, an
influential Islamic scholar, one of the pioneers of inductive logic. He wrote various works in the fields
of jurisprudence, medicine, chemistry, physics, astronomy, cosmology, literature, theology, ontology,
philosophy, and history.

137

78/7«/,',({‘1t rQ:/‘h;fd]i/rU 138
Imam Malik, Malik bin Anas bin Malik bin Abi ‘Amir bin ‘Amr bin Al-Harith bin Ghayman bin
Khuthayn bin ‘Amr bin Al-Harith al-Asbaht al-Madani Malik ibn Anas (711-795/ 93—-179H), was
an eminent Muslim Jurist, theologian, and hadith traditionist.

139
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5) Justice Mufti Muhammad Taqi Usmani'*? has referred Imam Razi

explaining the meaning of this ayah as:
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6)  Maulana Ashraf Ali Thanwi'# explains this ayah as:
S5 (N2 Fe J1er FI e ol
[130]-}'2_/.[(‘%;,.1/‘&4-*!3154,
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7)  Allama Ghulam Rasool Saeedi'#¢ about this ayah said:
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Usmani, Mufti Muhammad Tagqi, served as a scholar judge on the Shari’at Appellate Bench of

the Supreme Court of Pakistan, and on the Federal Shari’ at Court. He was a member of Council of
Islamic Ideology (Cll).
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Thanwi, Maulana Ashraf Ali, (1862—1943) was an Indian Muslim scholar, author, jurist and, an
alumnus of the ‘Darul Uloom’ Deoband, and authored several hundred books including ‘Bayan U/
Qur’an and ‘Bahishti Zewar’.
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146 Saeedi, Allam Ghualm Rasool, (1937-2016) a Pakistani exegete, muhaddith and writer.
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9) Sayyid Qutb’® has also discussed the point of view raised by the
counsel of UBL very precisely because in Egypt there were some
scholars who wanted to legitimize Riba or charging of interest in
one pretext or other. He writes in his tafsir of this ayah as:
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10) Maulana Ghulamullah Khan'>?2 explained the meanings of this ayah
relying on a Hadith as:
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#2015t T PolseoT Pog JropliaSae 'Y
Salfi, Dr. Muhammad Lugman, (1943-2020), famous exegete from India, who have number of books
in Arabic and Urdu.
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Sayyid 'lbrahim Husayn Qutb, (1906—-1966) was an Egyptian author, educator, Islamic scholar,
theorist, and exegete.
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2 Maulana Ghulamullah, (1905-1980) was a Pakistani Islamic scholar, also known as Sheikh ul Qur’an.
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11) Maulana Idrees Kandhlawil>* has explained the Ayat in much detail
and has given other such examples too where similar style of
narration is adopted by the Quran to make a message more strong
and clear.
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Kandhlawi, Muhammad Idris bin Muhammad Isma‘il Siddiqr Kandhlawi, (1899-1974) was a Islamic
scholar of hadith and tafsir. He honored with the post of Shaykh at-Tafsir at ‘Darul Uloom’ Deoband
in India, thereafter migrated to Pakistan and served as Shaykh al-Hadith wat-Tafsir at Jamia
Ashrafia’ Lahore.
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12) Qazi Sanaullah Panipatil®® writes :
BNV T EPABIS PR TN Py
JLLof;r?n;ﬁg»,cgﬁﬁ‘LUf‘}dﬂ}?l,g %a;.;,;i b&mf%o/
157“_4‘_ZJ4JIQ/£U!/,;<‘_¢,:3VJu,/‘}w.lf.(ufaﬁv

13) Sheikh Muhammad Hussain Najafi'>® states:
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Panipati, ‘Allamah Qadi Than&’ullah ‘Uthmani, (d.1225/1810) the muhaddith was one of the most
erudite scholars of undivided India. He is the author of ‘Tafsir Mazhari’
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Najafi, Shaikh Muhammad Hussain, (born 1932) is a Pakistani scholar, received ijazah's
of ijtihad from different marjas of Hawza EImiye Najaf, in 1960.
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52. After going through a voluminous scholarly work of the

Muslim scholars of every era and of every background we are of the

considered view that Riba is haraam (¢),~) or prohibited in every form

and quantity. Its prohibition is not at all dependent on its percentage
or the mathematical style in which it is calculated. It is evident from
the phraseology or expression of the Qur'an itself that here only
‘doubled or multiplied interest’ is not meant or intended but it also
includes even the smallest percentage of interest in it. Riba or interest is

absolutely prohibited and forbidden.

Determination Point-I1V:

Whether the prohibition of Riba in Islam changes with the change in
the percentage of interest charged upon a loan and is there any

difference between usury and interest?
53. In the twentieth century soon after the introduction of
banking business in the Muslim majority countries, attempts have

been made to legitimize Riba completely or at least partly by creating

At FEE
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some exceptions in the absolute prohibition of Riba. One such attempt
has been made by the Attorney General for Pakistan when he
forwarded the arguments that ‘banking interest’ is not the Riba which
is prohibited in Islam. Perhaps this is the only question which was
raised by the Attorney General for Pakistan through which he tries to
legitimize banking interest and get banking interest out of the
definition of the term Riba. Although he did not give any additional
arguments in support of his point but kept on repeating it. The crux of
his attempt to legitimize banking interest was based on the arguments
that banking interest is something different from Riba hence it is not
haram or prohibited. According to him, Riba is called usury and
interest is not usury hence it is not Riba. He remained silent on the
queries as to how and why is it different, he could not give any

answer.

54. The first and the foremost response made by the
petitioners to the approach taken by the Attorney General for Pakistan
was that the reality of anything does not change by merely changing
its name. Similarly the legal effect and legal implication of any order

does not change by changing the name of any process.

55. To understand the relation of these two words i.e usury

and interest we have to explore and understand their historic links
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especially in the period of European history which is generally known
as post Christian era or the period of Renaissance. Taking usury is a
sin and is forbidden in Christianity. The word usury in that sense is
used in many Verses of the Holy Bible. In total there are 17 Verses
about Usury from 11 Books of the Holy Bible like in Exodus 22:25 as
“If thou lend money to [any of] my people [that is] poor by thee, thou
shalt not be to him as an usurer, neither shalt thou lay upon him
usury.” In Leviticus 25:36 as “Take thou no usury of him, or increase:
but fear thy God; that thy brother may live with thee.” In Leviticus
25:37 as “Thou shalt not give him thy money upon usury, nor lend him
thy victuals for increase.” In Deuteronomy 23:19 as “Thou shalt not
lend upon usury to thy brother; usury of money, usury of victuals,
usury of anything that is lent upon usury” Similarly in Deuteronomy
23:20, Nehemiah 5:7, Nehemiah 5:10, Psalms 15:5, Proverbs 28:8, Isaiah
24:2, Jeremiah 15:10, Ezekiel 18:8, Ezekiel 18:13, Ezekiel 18:17, Ezekiel
22:12, Matthew 25:27, Luke 19:23. All these verses condemn the act of
taking usury as a major sin in Christianity. With the advent of the 16t
century, however, some efforts were made to legitimize some
percentage of usury. This fact is explained by Britannica while defining

the term usury as:

“usury, in modern law, the practice of charging an illegal rate
of interest for the loan of money. In Old English law, the taking of
any compensation whatsoever was termed wusury. With the


https://sarata.com/bible/chapter/Exodus.22.html#22:25
https://sarata.com/bible/chapter/Leviticus.25.html#25:36
https://sarata.com/bible/chapter/Leviticus.25.html#25:37
https://sarata.com/bible/chapter/Leviticus.25.html#25:37
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https://sarata.com/bible/chapter/Deuteronomy.23.html#23:20
https://sarata.com/bible/chapter/Deuteronomy.23.html#23:20
https://sarata.com/bible/chapter/Nehemiah.5.html#5:7
https://sarata.com/bible/chapter/Nehemiah.5.html#5:10
https://sarata.com/bible/chapter/Psalms.15.html#15:5
https://sarata.com/bible/chapter/Proverbs.28.html#28:8
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https://sarata.com/bible/chapter/Ezekiel.18.html#18:8
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https://sarata.com/bible/chapter/Ezekiel.22.html#22:12
https://sarata.com/bible/chapter/Ezekiel.22.html#22:12
https://sarata.com/bible/chapter/Matthew.25.html#25:27
https://sarata.com/bible/chapter/Luke.19.html#19:23
https://www.britannica.com/topic/law
https://www.britannica.com/topic/interest-economics
https://www.britannica.com/topic/commercial-transaction/Documents-of-title#ref21732
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expansion of trade in the 13th century, however, the demand
for credit increased, necessitating a modification in the definition of
the term. Usury then was applied to exorbitant or unconscionable
interest rates. In 1545 England fixed a legal maximum interest, and
any amount in excess of the maximum was usury. The practice of
setting a legal maximum on interest rates later was followed by
most states of the United States and most other Western nations.”

The term usury as used in the Holy Bible is explained by
Harper’s Bible Dictionary as “usury, lending at interest; later, at an
exorbitant rate. The laws of Israel forbade lending to a needy Hebrew,
with expectation that principal plus interest would be returned, in the
form of money, food, or anything else. There was no compulsion about
lending at interest to foreigners or strangers, for such transactions
involved risk.” Since the Torah allowed lending at interest to non-
Jews. Pope Leo X, on May 4, 1515 in Lateran Council-V Session-X,
officially promulgated, for the first time in the history of the Roman
Catholic Church, the lawfulness of interest-bearing loans, for
charitable purposes. [Usury in Christendom the Mortal Sin that was
and Now is Not, Michael Hoffman, P-260 and The Oxford Companion
to the Bible, P-463, 1993 Ed. Bruce M. Metzger and Michael D.
Coogan]. After that gradually many commercial and political centers
of Europe started making law to circumvent or by-pass usury. They
started setting by law a certain limit of usury as “legal” and called it
“interest” whereas; higher than that limit was counted as usury

according to them. The lending was done between individuals or small


https://www.britannica.com/topic/credit
https://www.britannica.com/place/United-States
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groups of people in the beginning. As banking institutions grew in
popularity, communities began to develop regulations governing how
much interest should be paid. During the reign of King Henry VIII
England in 1545, Parliament approved a law allowing interest rates of
up to 10%, with anything beyond that being usury. This was the
starting point from where relatively less amount of usury in the name
of interest was legitimized by law. The colonies in the United States
followed suit, passing their own usury laws based on the English
model. Even after the colonies gained independence from England,
this practice persisted. Most states have usury laws in effect, which

establish a limit on how much interest a lender may charge.

56. In Europe, the first time, in 1540, an imperial order
allowing interest payments of up to 12% on commercial loans in the
Habsburg Netherlands was issued. In 1545, Henry VIII's Parliament
passed a law allowing interest payments of up to 10% (on all loans) in

England.

57. Professor Khursheed Ahmed very aptly concluded this
aspect of economic history of usury in his book (Elimination of Riba
from the Economy p.39-40). He said “Historically interest and usury
always treated as one and the same thing. It was only in the post-

Christian, post-Renaissance period of European history that the term
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interest was used as a substitute for usury to wriggle out of the

religious and moral prohibition”

58. On the very outset this was done in the Christian world by
dividing the prohibited usury into two categories i.e. one was labeled
as usurious interest and other was labeled non-usurious interest. As a
consequence, charging of interest at higher rate than a certain
arbitrarily fixed rate was labeled as usury; whereas charging of less
interest than the fixed rate was simply called interest. Resultantly, a
certain arbitrarily set rate of interest on a loan was permanently
labeled as “interest” which was declared legal hence permissible;
whereas charging of interest at a rate higher than the highest
permissible rate of interest was labeled as “usury” which was declared
as prohibited hence illegal. Here, a passage from the Jewish

Encyclopedial60 is worth noting which says:

“Usury: In modern language this term denotes a rate of interest
greater than that which the law or public opinion permits; but the
Biblical law, in all dealings among Israelites, forbids all
"increase” of the debt by reason of lapse of time or forbearance,
be the rate of interest high or low, while it does not impose any
limit in dealings between Israelites and Gentiles. Hence in
discussing Jewish law the words "interest" and "usury” may be
used indiscriminately.”

“written by : Executive Committee of the Editorial Board., Lewis N,
Dembitz, Joseph Jacobs (https://jewishencyclopedia.com/articles/8136-
interest)
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The historic aspect of the coining of the term interest is further
confirmed by Catholic Encyclopedia while explaining the history of usury and

interest as:

“Economists generally uphold the theoretical lawfulness of
interest on loans. For a long time civil law was in agreement
with canon law; but as early as the sixteenth
century, Germany allowed interest at 5 percent; in France,
on the contrary, interest on loans was forbidden until
the Decree of 2 and 3 October, 1789.
Contemporary laws always consider the loan for
consumption as gratuitous in principle, but allow a
stipulation for the payment of interest to be added. In
modern legislation two questions remain to be decided:

whether it is desirable to establish a maximum legal rate;
and

: . 161
by what means usurious exactions may be prevented.”"°

This historic back ground of legitimizing banking interest and making it
an exception to the absolute prohibition of usury and how this approach is
utilized in the modern legal framework is explained by Arkensas

Encyclopedia as:

“As early as the ninth century in England, the taking of
interest was frowned upon. Later, Parliament specifically
authorized the practice in the reign of Henry VIII, but that
enactment was short lived. Gradually, in many jurisdictions,
the absolute prohibition gave way to a balancing between
“reasonable” interest charges and unreasonable charges—
that is, usury. Broadly speaking, extensions of credit at rates
exceeding some standard set by the state have been termed

. 162
“usurious” and the result “usury.”

161 (Catholic Encylopedia https://www.newadvent.org/cathen/15235¢.htm )

182 (Encyclopedia of Arkansas https://encyclopediaofarkansas.net/entries/usury-13876/ An Article on
Usury)


https://www.newadvent.org/cathen/09066a.htm
https://www.newadvent.org/cathen/06484b.htm
https://www.newadvent.org/cathen/06166a.htm
https://www.newadvent.org/cathen/04670a.htm
https://www.newadvent.org/cathen/09053a.htm
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“The Hebrew word for "usury" is "neshek," meaning
literally "a bite," from its painfulness to the debtor; while in
Lev. xxv. 36, 37 "increase" is the rendering of the Hebrew
"marbit" or "tarbit" which denotes the gain on the creditor's
side, and which in the later Hebrew becomes "ribbit."**

59. The word ‘Riba’ is defined in Encyclopedia of Islam as:
“The word ‘Riba’ literally means increase, it is a technical term, usury
is interest, and in general an unjustified increase of capital for which
no compensation is given. Derivatives from the same root are used in

other Semitic languages to describe interest.”

Etymology of word usury:

“usury (n.) c. 1300, "practice of lending money at interest,”" later, at
excessive rates of interest, from Medieval Latin usuria, alteration of
Latin usura "payment for the use of money, interest,” literally "a usage,
use, enjoyment," from usus, from stem of uti (see use (v.)). From mid-
15c. as "premium paid for the use of money, interest,” especially
"exorbitant interest." **

60. The same word, ‘Rabbit’ is translated as (+s~) in Urdu
translation of the Holy Bible and the word (L) is used in Arabic
translation of the Holy Bible. This further clarifies that there is no
difference in all these words, they are either synonymous of each other

like usury & interest or translation of one word from one language into

other. Like “usury’ or “interest’ are translated as (>») in Urdu and (%) in

Arabic in different versions of the Holy Bible.(¢s7 -, 22:25).

1% https://www.jewishencyclopedia.com/articles/14615-usury

%% (https://www.etymonline.com/word/usury)
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If we match the translation of one verse 22: 25 of Bible of book of Exodus in
which Word usury is used we will find that:

In old or classical English version of Bible the word of Usury is used as:

“25 If thou lend money to any of my people that is poor
by thee, thou shalt not be to him as an usurer, neither
shalt thou lay upon him usury.” #°

In Arabic Version of the Bible same word is translated as (%) as:

166 s <% /’/ /,;; 4\72 o8 et :2560/’0’0’
RSP E LA AR GO SISSTER BT PRI ST V]
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In Urdu translation of Bible same word is translated as (»») as

?;)Ub}w{n%/u’ggﬁ“ﬁfafiu/(auﬁuf);ﬁ‘?/ﬁ%
_C:’J}*‘Lu’l.:/;!L’/(;J)i“@)d/o!fuz/“au’l

And if we consult same verse of Bible in in Modern English the word Interest
Isused as :

“If you lend money to any of my people who are in need, do not charge interest as a
money lender would. ( Exodus 22:25)167

Which means there is no difference in the words usury and
interest. The term of “interest’ was coined to legitimize certain
percentage of usury. Currently Attorney General for Pakistan tried to
forward the same arguments that the term interest is different from the
term usury hence usury is Riba which is prohibited while interest is
not Riba so it is not prohibited. These arguments of the Attorney
General for Pakistan in this regard are flawed and hold no weightage
in them hence rejected. Interest and usury are two synonyms used to

translate the meaning of the term Riba.

1% https://www.wordproject.org/bibles/parallel/urdu/index.htm

https://bit.ly/3Daw7k)  22:25 7, s **

7 https://www.bible.com/search/bible?q=usury


https://bit.ly/3Dqw7kJ
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61. Usury and the interest are used interchangeably even in
Bible. Technically they both are one and the same thing. In the English
version of the Holy Bible the word “usury’ is used at many places in
the same meanings as already stated earlier. One such example is the
Book of Exodus (22:25), where it is mentioned as:
“If thou lend money to any of my people that is poor by thee,
thou shalt not be to him as an usurer, neither shalt thou lay

upon him usury: [Ref: “King James Version”, Emphasis

added].
62. At the same time the same word is normally translated as
‘interest’ in different versions of the Holy Bible, for example the same
verse [Exodus 22:25] is in another English version of Bible, it is
translated as :

“If you should lend money to my people, to the afflicted

alongside you, you must not become like a usurer to him.

You must not lay interest upon him.”

(New World Translation of the Holy Scriptures, Emphasis

added).

The same word is translated as (:») in Urdu translation of the

Holy Bible and word (1.) is used in Arabic translation of the Holy

Bible. This further clarifies that there is no difference in all these
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words, they are either synonymous of each other like usury & interest

or translation of one word from one language into another.

63. According to injunctions of Islam, a thing which is
prohibited is deemed to be prohibited completely and absolutely. Its
quantity does not have any effect over its prohibition, i.e., if the large
quantity of a thing is prohibited, a very small quantity of it is also
equally prohibited. This basic principle of Islamic jurisprudence is

based on the following Hadith of the Prophet (SAW):

s I
7
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s

The Prophet (SAW) said: if a large amount of anything causes

intoxication, a small amount of it is prohibited.”

While deciding this point of determination: “Whether the
prohibition of Riba in Islam changes with the change in the percentage
of interest charged upon a loan and is there any difference between

usury and interest.”

64. Since it is proven fact that historically such efforts were
made in the Christian world during the sixteenth century, to dilute the
impact of strict prohibition of usury as is stated in the Holy Bible.
Likewise, similar attempts were initiated in the Islamic world at the

advent of twentieth century to create some kind of exception for the
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banking interest from the definition of Riba. To get the right answer of
this question it is important to understand the definition of these two
terms i.e Riba and interest. While concluding some of the previously
mentioned points of determination we have defined the term Riba
very elaborately in the light of the Injunctions of Islam. We have also
elaborated the reasons that why the definition of term Riba should be
formulated all-inclusively instead of all-exclusively. Moreover all other
points have also been discussed which were raised by the respondents

to create a legitimate exception of the comprehensive term Riba.

65. We are of the view that according to the Islamic principles
of jurisprudence there is no difference between Riba and interest.
Hence in principle both are one and the same thing and prohibited in
Islam. Alteration in the name of any term does not change the legal
effect of it. If we consider that these are two different things then it will
mean that charging of an interest upon a loan which is legal by virtue
of law is permissible and allowed whereas more than that specific limit
is prohibited and illegal. For Example charging of 8% of interest upon
a loan is legal and it is not “usury” hence it is not a sin; however
charging of 8.5% of interest upon a loan is forbidden and is illegal as

well as a great sin. Similarly the argument that charging of 8% of
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interest upon a loan is called as “interest” and more than that is called

“usury” and one is legal and other is not.

The principle of Islamic law is very much clear and there is
unanimity among the Muslim Jurists that where a large quantity of
anything is prohibited then the smallest quantity of the same is equally
prohibited. Similarly by changing the name of anything on the basis of
its quantity does not change the governing principle regarding that

thing.

Interest no matter how it is defined is usury for all practical
purposes and from every angle hence according to Islamic injunctions
these are merely two different synonyms used for Riba hence their

presence in any transaction is prohibited.

66. According to Islamic injunctions anything which is
prohibited is prohibited absolutely, even the minute quantity of it is
prohibited, we cannot make it legal by associating it with a different
synonym of the same word as happened in the case of usage of terms
usury and interest in the West generally. According to the Holy Quran
and Sunnah, the prohibition of Riba does not depend upon the
quantum or the percentage of amount on which the interest is charged
in any transaction, or the rate of interest taken in a transaction, but the

presence of certain factors in a specific transaction make it forbidden or
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prohibited. In the light of Injunctions of Islam, we cannot say that
certain percentage of usury called as interest is legal and more than
that is illegal and prohibited or taking interest on private loans from
needy and the poor is forbidden, whereas it is permissible on

industrial or commercial loans.

It cannot be said according to Holy Quran and Sunnah that uptill
certain percentage interest upon transaction is permissible and more
than that it is not permissible, for example, less than 5% of interest is
permissible and more than 5% of interest is forbidden and known as

“usury’ or ‘Riba’

67. Hence we are of the considered view that usury and
interest are synonyms of the English language used to translate the
meaning of the term Riba and there is no difference in them. If we call
Riba as usury or we call it interest it does not make any difference, it is
prohibited according to Islamic Injunctions in the light of Holy Quran
and Sunnah. The prohibition of Riba is absolute. Moreover, according
to the Injunctions of Islam the effect of prohibition of Riba does not

change with the rate at which interest is charged upon a loan.

Determination Point-V:

Whether only the charging of interest upon consumption
loans is prohibited and the charging of interest upon
commercial or productive loan is not prohibited in Islam.
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68. The counsel of UBL also argued before the Shariat
Appellate Bench of the Supreme Court in Review Petition and some of
the respondents also argued before us that the status of a person who
takes loan of millions of rupees is different from a poor and needy
person. So according to them the prohibition of taking interest upon a
loan is a kind of concession or relaxation for the poor people and not
for the industrialists or for a businessman who is taking loan for
commercial purposes. On these grounds they argued that taking ‘Riba’
upon a loan from a poor person is forbidden while it is permissible if it
is taken by a businessman for commercial purposes. According to the
proponents of this idea, it rather is equivalent to business when it is
taken from a businessman upon a commercial loan. These arguments
are incorrect from the historical perspective because the society of
Arabs where the Holy Quran was revealed, was a trading society and
taking and lending loans for commercial purposes was a common
practice, this is a historic fact. Maulana Abdur Rehman Kailani has very

elaboratively written on this aspect of Arabic society which existed at
the time of Nabi Kareem #i. He has written a book (J/lxﬁq ;Jgulg/l’?
¢6s) wherein he highlighted the historic fact regarding trading

activities of that society at that particular time in addition he

highlighted the same in his exegesis. The relevant portion is being
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reproduced below:
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69. The hukm which was revealed for the prohibition of ‘Riba’
is absolute. It does not differentiate between the rich and the poor loan
borrower. According to Injunctions of Islam, ‘usury’ is associated with
the ways and mode of transaction not with the quantity or type of
interest. The nature of prohibition of Riba does not change with any

change in the form or status of the borrower or the lender.
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This type of arguments that Riba is prohibited for Sarfi loan or
upon those loan which are taken for personal needs and it is not
prohibited if it is taken for commercial or productive needs are based

on two types of reasoning.

i.  Firstly; that the reason behind prohibition of Riba is the
existence of Zulm ((w ) or exploitation of the borrowers in
such transaction. Person who takes loan on interest to
fulfill his personal needs is exploited by the lender
therefore the Quran prohibited only this exploitative
practice. This type of Interest is also known as ‘Sarfi Sud’
(2» & ~) or personal loan. According to this theory;
charging of riba or interest upon a loan is permissible from
a person who takes loan for commercial or productive
purposes this type of interest is also known as “Tijarti Siid’

(Jr‘&/?).

ii. Secondly, it is also argued that there did not exist the
concept of commercial loan, or productive loan in the Arab
society at that time when those verses were revealed. It
was a tribal society and there was no concept of
commercial loan prevalent among them. Hence the interest
which is prohibited in the Qur’an is only the interest on

personal loan.

70. In early twentieth century some Muslim scholars felt that
banking is unavoidable in the realm of commerce and industry, not
just on a national but also on worldwide level. This drove them to

claim that only usury is haram (illegal), but not commercial interest,
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because making commercial interest haram would obstruct their path
to industrialization and economic advancement in insurmountable
ways. They only included usury in the name of Riba since it is
explicitly banned in the Qura'n and Sunnah, and they excluded
commercial interest from ambit of Riba. As a result, it was determined
that the ban of Riba was limited to usury, whereas interest on
commercial loan was permissible. In sub-continent Sir Syed Ahmed
Khan% was the first proponent of this concept. He stated:
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This approach is against the basic principle of Islamic Injunctions.
When Islam prohibits anything it prohibits not only one specific form
of something which is currently widespread, but it prohibits all forms

of that thing that may emerge in the future. The fact that the state or

1% sir Syed Ahmed Khan, Syed Ahmad Taqvi bin Syed Muhammad Muttagqi, (1817 —1898).
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https://en.wikipedia.org/wiki/Sayyid
https://en.wikipedia.org/wiki/Taqvi
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form has changed has no bearing on the judgment.

71. The claim that commercial interest did not exist in the days

of the Prophet £& is completely wrong. Following are some examples

from the scholarly research done by many scholars while interpreting
and explaining the Verses of Riba in their tafasir. They all explain that
the Arabian society at that time was a trading society and charging of
interest on commercial loan was very much in vogue in Arabia at that
time rather the existence of interest on commercial loan was one of the
reasons for revelation of some of these verses of the Qur’an. Justice Pir
Muhammad karam Shah'’! has explained this aspect pointing out the

famous example of trade practices of Arab tribes and people as:
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Y ol-Azhari , Justice Pir Muhammad Karam Shah, (1918-1998) was an Islamic scholar of Hanafi

jurisprudence, Sufi, and Muslim leader. He is known for his magnum opus fafsir. In addition
to that he authored comprehensive and detailed biography of the Prophet #2 titled as *Zia-
un-Nabi’, or ‘Diya al-Nabi’. He also served as justice on the Supreme Court of
Pakistan Shari’at Bench till his death He was a justice of the Federal Shari’at Court, when it
was first established in 1981.


https://en.wikipedia.org/wiki/Islamic_scholar
https://en.wikipedia.org/wiki/Masterpiece
https://en.wikipedia.org/wiki/Supreme_Court_of_Pakistan
https://en.wikipedia.org/wiki/Supreme_Court_of_Pakistan
https://en.wikipedia.org/wiki/Federal_Shariat_Court
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Maulana Ghulam Rasool Saeedi'”? quoted a very famous tradition
with reference to Saddi that Arab tribes used to indulge in commercial
interest very commonly. He narrated it as:
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173 Saeedi, Allam Ghualm Rasool, (1937-2016) a Pakistani exegete, muhaddith and writer.
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Some mufasirin have stated in their tafasir that these verses were
revealed primarily to prohibit the commercial loan as Ibne Kathirl7>

wrote:
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Allama Nishapuri’’ narrated it as:
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175 Abii al-Fida“ Isma il ibn ‘Umar ibn Kathir (1301-1373) was a Shafi 7 jurist, historian, and exegete. Born in Busra, Syria,
Najafi,
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o Nisabpuri, Abu al-Hasan Ali al-Wahidi bin Ahmad bin Muhammad, (398-468) was a great scholar
of Shafi'i school of thought. Expert in Commentary of the Holy Qur'an, Asbab Al-Nuzul
(Causes of the revelation of the holy Qur'an), Arabic &  History.

Abii al-Fida“ Isma il ibn ‘Umar ibn Kathir (1301-1373) was a Shafi 7 jurist, historian, and exegete. Born in Busra, Syria,
Najafi,
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Maulana Syed Mohammed Madni [ilani Ashrafi'”® highlighted that
diction used in the Qur’an is clearly meant for prohibition of

commercial loan in this particular verse he writes:
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72. Two of famous scholar who are also linked in relation of
teacher and student i.e. Maulana Ameen Ahsan Islahi’$! and Javed Ahmed
Ghamidi’$? very categorically stated in their respective tafsir that the
change in the purpose of taking loan on interest does not have any
implication on the illegality of charging interest or Riba. Similarly, any
change in the socio-economic status of the borrower or for that matter
of the lender does not have any effect on the legal status of Riba or
interest it remains prohibited under any circumstances. They say:
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179 Ashrafi, - Syed Muhammad - Madni Jilani, ¢, referred to Madni Miyan, (b. 1938 /1357 H) is

an Indian Islamic scholar, theologian, spiritual leader and author from India. He is an expert
of Islamic Philosophy, Islamic Sacred Law and Figh (Jurisprudence).

2753 H1ef dr 20090 £ ol T2l JoWE 3 212 oy e\ geebu b aee 1312 190
Islahi, Amin Ahsan, (1904-1997), was a Pakistani Muslim scholar famous for his Urdu exegesis:
‘Tadabbur-i-Quran’.

Ghamidi, Javéd Ahmad, (b1951) is a Pakistani Muslim theologian, Quran scholar, Islamic modernist
exegete and educationist.
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Javed Ahmed Ghamidi184 writes:
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73. Those who are in favor of this concept that only usurious
interest is prohibited and interest on commercial loan is not. The

reason for the prohibition of Riba (Interest) is that if a borrower suffers

UT}/.;:U)|U:“JW/183
Ghamidi, Javéd Ahmad, (b1951) is a Pakistani Muslim theologian, Quran scholar, Islamic modernist
exegete and educationist.
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a loss, he is still required to pay an excess amount over the principal,
which is essentially an exploitation of his need, whereas the lender
receives an increase on his surplus capital without exerting any effort,
which is unjust. However, this component is absent in commercial

interest according to them.

They also stressed on the point that in case of usurious loan,
consent of the borrower is missing with regard to the rate of interest.
Commercial interest is acceptable since both parties have mutual
consent, whereas Riba is forbidden solely because one party acts
exploitatively. One party gets the excess and other gets the loss only

because he has no other alternative.

Maluana Abdul Rehman Kailani'® has explained all these aspects

very clearly in his tafsir as:
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186 Kailani, Maulana Abdur Rahman, (d. 1995) a renowned scholar, writer and jurist of Salafi
School of thought in Pakistan who wrote books in Islamic disciplines.
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74. Imam Tabri referred to some tradition in support of the fact

that the practice of taking interest on commercial loans was common
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in Arabia. Not only did individuals take such commercial loans on
interest but some tribes indulged in this exploitative practice so much
so that according to some traditions the expansion of this evil practice

was the reason for the revelation of these verses of the elimination of

Riba.
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75. In Tafseer Rooh al-Bayan many other traditions are referred
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to prove the point that interest on commercial loans was a common
practice in Arabia. So the argument that such type of practice was not
known to them, hence making it legal and permissible is a
fundamentally flawed argument and factually wrong. Allama Binouril8

writes:
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189 Allama Banuri, Muhammad Yousuf, (1908-1977) was a Pakistani Islamic scholar, founder

of Jamia Uloom-ul-Islamia, Karachi and former President and Vice President of Wifaq ul
Madaris Al-Arabia, Pakistan.
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Abduhu al-Fallah'! has given some further reference of Imam ash-
Shawkani 192, Imam at-Tabri'® and Allama as-Suyuti'®* to disprove the
claim that the Arab society did not know the commerce and trade
hence they did not know the concept of interest on commercial loans
he wrote:

e JEE S e ofie St LF 08 o b 362

el Gb o Bl bt SE A e LS
Iy e L U bl 52 [107 O 4 ] sl vt o)
Sessotwiges 2 Far ok Sen et 2 &S L
Oy Dl 20 6 iy i om0l U 3 Lok Bl Gcnt U6 a i o

U 193 J'“la 0 < én’ JJL' .:«ET - Je et Ju) l,/’ u’i [/;’;’JJ] RS

u‘l{shz/u/ﬁ‘&zj‘p//ﬁgw 190

191 al-Flah, Muhammad Abduhu Ferozpuri, (1917- 1990CE), Pakistani exegete.

192 01-Shawkani, Muhammad Tbn Ali ibn Muhammad ibn Abdullah, (1759-1839CE/ 1173-1255H),
was a great scholar of Islam, jurist, judge, and reformer.

193 al-Tabari, Abii Ja ‘far Muhammad bin Jarir bin Yazid (839-923CE), was an influential scholar,
historian and commentator on the Qur'an. Beside his famous Qur'anic commentary, Tafsir al-
Tabari, he wrote on such subjects as world history, poetry, lexicography, grammar, ethics,
mathematics, and medicine.

194 al-Suyuti, Jalal -ud-Din Abdur Rahman bin Abi Bakar bin Muhammad bin Sabig-ud-Din al-

Khudhayri, (849-1445H/ 911-1505) was an Imam, Hafiz, exegete and Shafai Jurist who wrote
about 600 books.
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76. As Sir Syed Ahmed Khan was the first one to put this point
of view that the Quran prohibit the usurious loan only which is
usually borrowed by the poor and needy to fulfill his personal needs
and at the same time the loan which is taken by the wealthy people for
commercial use is not forbidden. The same approach was adopted by
Sayyid Rashid Rida ° who was the Shaikh al-Azhar in Egypt. His
reference was also relied upon by the respondent in the Review
Petition. The State Bank of Pakistan relied upon the same argument
which was argued before us. On our inquiring of the primary source of
their opinion they failed to substantiate their argument regarding our
query. An important point to be noted here is that neither Sir Syed
Ahmed Khan nor Rashid al-Raza relied on any source upon which they
based their respective opinions, nor did they interpret any such source
in their favor. On the contrary both scholars admittedly expressed this
as their personal opinion. For this reason, some of the mufassirin even

criticize Allama Rashid al-Raza in their tafsir, one such example is of

GIA105 Hlaon? £ U 195

196 Sayyid Rashid Rida, Muhammad Rashid bin ‘Ali Rida bn Muhammad Shams al-Din bin Muhammad
Baha’ al-Din bin Munla ‘Ali Khalifa, (1865-1935CE/ 1282 -1354H), was a prominent Islamic
scholar, reformer, theologian and revivalist, being Salafi scholar who called for the revival
of Hadith Sciences.
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Allama Mohsin Ali Najafi'®” who writes as:
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77. After going through all these books and relevant sources,
we are of the view that any such personal opinion of any person has no
legal binding, irrespective of whether that opinion was given by
anybody from the sub-continent or from Egypt, especially when that
opinion is in opposition to the overwhelming scholarly opinion of the
Muslim world from every era and from every corner of the world. In
addition to that it is also a relevant fact in our consideration that such
an opinion was normally given when the majority of Muslim states
were under colonial rule and they had no concept of Islamic Banking.

Hence those scholars were living under specific socio-economic and

197 Najafi, Allama Mohsin Ali (b.1938) is a Shia scholar, muffassir, Chancellor & founder of ‘al-
Kausar Islamic University’, Islamabad.
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political conditions where it was almost impossible for them to
imagine the concept of Islamic Finance at the national level let alone at
an international level. Hence they obviously ignored and rather erred
in making an opinion which was against the principles of Islamic
Jurisprudence and even against the Injunctions of Islam. In Islam a
rule does not change with the change in appearance of that thing upon
which it is applicable. For example, Liquor is prohibited in Islam so it
will remain prohibited in Islam irrespective of the fact that the style of
its brewing, manufacturing and packing are totally different from the
era when it was declared prohibited. Similarly, the quantity in which it
is used or the manner in which it is used or the name or brand to
which it is called does not have any impact on the basic ruling of Islam
about it, that it is prohibited under all conditions and all its
manifestations and forms. Same is the case of Riba or interest be it on
personal loan or on commercial loan it is haram and prohibited. By
giving consent no illegal act can be made legal like fornication,

gambling or selling wine etc. under Islamic Jurisprudence.

78. Now coming to the point of determination, whether only
the charging of interest upon consumption loans is prohibited and the
charging of interest upon commercial or productive loans is not

prohibited in Islam. For all the reasons discussed herein above we
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have decided this point of determination as, that the prohibition of
Riba is absolute, irrespective of the fact as to whatever purpose the
loan is taken on interest. The purpose of taking loan does not change
the status of prohibition of Riba.

Determination Point-VI:

Whether the Islamic Banking model is practical or not
and is the Islamic Banking a kind of heela (J.>)?

79. While arguing the review petition, the petitioners

forwarded two nebulous types of arguments:

Firstly, Islamic Banking is not practical, and

Secondly, whatever is being done in the name of the Islamic

Banking is just a heela (.>) i.e. devices to avoid what is otherwise

Riba.

80. In para-10, of the review order the argument of a counsel
Dr. Syed Riaz ul Hasan Gilani ASC representing the Federation were
reproduced wherein he stressed upon the fact vehemently that the
alternate banking Islamic Banking and financial system i.e. Islamic
Financial system as proposed in the impugned judgment under review

was not at all workable and the Government has found it incapable of
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being implemented. The para-11 of the Review Order, contains the
arguments of Mr. Gilani that all the Islamic banking system suggested

in the judgment under review is a misnomer and according to him

except Musharika (2\5)\..2.») other modes of finance are nothing but
heela (3)>), i.e. devices to avoid what is otherwise Riba which are in

fact more harsh and oppressive having the element of Zulm (.1b) and

are worst in consequences as compared to the various forms of interest

prevalent in the present day banking system which have wrongly been

termed as Riba al-Nasi'ah(iowsdl b)) in the judgment under review.

According to him the judgment under review omitted to take into
consideration the fact that the alternate system is not a consensus
oriented system and had been bitterly opposed by many eminent

jurists.

81. As we have already taken notice of the fact that the ground
reality regarding Islamic Banking is completely changed from the time
when the review petition was being heard and now. Therefore; to get
the actual data we asked relevant and specific questions from the State
Bank of Pakistan to explain the steps so far taken by the State Bank of

Pakistan regarding promotion of Islamic banking in Pakistan. Answers
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to these questions, helped us in assessing the actual state of affairs of
Islamic Banking in Pakistan. Whether the model of Islamic Banking

and Islamic Finance are actually applicable in Pakistan or not.

82. The question we asked from the State Bank of Pakistan and

its answer are as follows:

What steps have so far been taken by the State
Bank of Pakistan and Government of Pakistan through
Ministry of Finance to promote Islamic Banking in
Pakistan?

Following are some of the key initiatives taken by
the State Bank of Pakistan (SBP) for the promotion

of Islamic banking industry in Pakistan:

b.  Licensing:
SBP has allowed three types of Islamic banking
institutions to operate in the country i.e.:
(i)  Full-fledged Islamic banks;
(ii) Islamic banking subsidiary of conventional
banks; and
(iii) Standalone Islamic banking branches (IBBs)

of conventional banks.

c. Rationalization of Minimum Capital
Requirements (MCR) for Islamic Banking

Subsidiaries

With the objective of encouraging banks to move
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towards a subsidiary based model, SBP has
revised the initial Minimum Capital Requirement
(MCR) for establishment of Islamic banking
subsidiary from Rs 10 billion to Rs 6 billion in
October 2014.

d. Shari’ah Supervisory and  Compliance

Framework

A multi-tiered  Shari’ah  supervisory and
compliance framework is in place for Islamic Banking

Institutions.

e. Essentials and model agreements of Islamic

modes of financing

The State Bank of Pakistan introduced essentials

and model agreements of Islamic modes of

financing including Musharaka (i,\2w), Mudaraba
(,Uas), Murabaha (i\,) , Musawama (&sslus) ,

Leasing (s ,\>)), Salam and Istisna (&ms ("\““J\) for

the banks conducting Islamic banking business in

Pakistan.

f. Islamic Microfinance Operations:

For encouraging Islamic microfinance, SBP has
also allowed establishment of full-fledged Islamic
microfinance banks, Islamic microfinance divisions

of conventional microfinance banks, Islamic
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microfinance services by full-fledged Islamic banks

and Islamic microfinance services by conventional

banks.

g. Revised instructions on Islamic Banking Windows

Operations

Keeping in view the significant potential of
Islamic Banking Windows (IBWs) in enhancing the
share and outreach of Shari’ah compliant financial
services and increase in financial inclusion, SBP has
issued revised instructions for banks to expand the

scope of operations of IBWs.

h. Guidelines for Conversion of a Conventional Bank

into an Islamic Bank

In order to promote Islamic banking and facilitate
the process of conversion of an existing
conventional bank into an Islamic bank, SBP issued

detailed guidelines in 2017.

i. Liquidity Management Solutions for Islamic

Banking Industry

Considering the importance of liquidity
management for Islamic banking industry, State
Bank of Pakistan (SBP) is working on providing
multiple liquidity management solutions for the

industry.
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200

j-  Exemption from KIBOR as Benchmark Rate for

Participatory and Vikalah (&J§,) Modes Based

Products

To encourage participatory based modes of
financing by Islamic banking institutions on asset
side, SBP has allowed that the financing provided
on the basis of participatory (Musharaka & Mudaraba

L ,Uasy &5,es) and Vikalah/ agency (J¥,) modes by

the Islamic banking institutions shall be exempted
from the requirement of using KIBOR as benchmark

rate.

k. Adoption of International Shar’iah & Prudential
Standards:

SBP has remained a key member of international
standard setting bodies like AAOIFI'* and
IFSB20.  Various standards issued by these
international standard setting bodies have been
adopted after customizing the same in accordance

with the local market.

1. Issuance of Five Year Strategic Plans for Islamic

Banking Industry of Pakistan:

SBP, in consultation with all key stakeholders, has

AAQIFI: ‘Accounting and Auditing Organization for Islamic Financial Institutions’, is
a Bahrain based nonprofit organization that was established in 1991 to maintain and
promote Shari’ah standards for Islamic financial institutions, participants and the overall
industry.#1 http://aaoifi.com/

IFSB: ‘Islamic Financial Services Board’, established in 2002, at Malavsia, is an international
standard setting bodv of regulatorv and supervisorv agencies that promotes the soundness
and stability of the Islamic financial services industry, covering banking, capital market and
insurance. fihttps://www.ifsb.org/



https://en.wikipedia.org/wiki/Bahrain
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https://en.wikipedia.org/wiki/Islamic_banking_and_finance
http://aaoifi.com/
https://www.ifsb.org/
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issued three five year Strategic Plans for Islamic
banking industry of Pakistan; first strategic plan
was for the period (2007-12), second one was for
(2014-18) while the third strategic plan is for the
period 2021-25.

m. Instructions for Profit & Loss Distribution and
Pool Management for Islamic Banking Institutions

(IBIs):

SBP has issued detailed instructions for Profit &
Loss Distribution and Pool Management in IBIs to
improve transparency and disclosures and bring
standardization in IBIs" profit and loss

distribution policies and practices.
n. Islamic Refinance Schemes:

Various refinance schemes on the Islamic
principles have been launched by SBP. These
mainly include Islamic Export Refinance Scheme
(IERS), Islamic Long Term Financing Facility
(ILTFF), Islamic Financing Facility for Renewable
Energy (IFRE), Islamic Financing Facility for
Storage of Agricultural Produce (IFFSAP) and
Islamic Refinance Facility for Modernization of

SMEs (IRFMS).

o. Capacity Building and Awareness Creation

Initiatives:

SBP is actively engaged in capacity building of the
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industry through various training programs to
enhance industry’s human resource capacity.
Moreover, targeted seminars, conferences, and
workshops across the country are also conducted
to increase awareness about Islamic banking and

finance.

p- Other Initiatives:

i. SBP issues a quarterly publication on

developments in Islamic banking and finance.

ii. In order to ensure adequate supply of trained
human resource to the industry as well as to act as
an incubator for research on contemporary issues,
SBP in collaboration with key stakeholders has
helped in establishing three Centers of Excellence
(under DFID?! funding) at leading business
schools including: Institute of Business
Administration (IBA), Karachi, Lahore University
of Management Science (LUMS), Lahore and
Institute of Management Sciences (IM Sciences),

Peshawar.

iii. On recommendations of SBP, tax neutrality has
been provided to Islamic financial institutions and

their customers by the Government of Pakistan

201 Department for International Development-UK, DFID was a ministerial department from
May 1997 to September 2020. It merged with the Foreign and Commonwealth Office to
create FCDO. 1 https://bit.ly/35zB4LK
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through Finance Act 2017.

iv. To promote Islamic finance in the country, SBP is
collaborating with SECP, the capital market
regulator. SECP has created a dedicated Islamic
Finance Department and has started taking
initiatives for building necessary infrastructure

for development of Islamic capital market.

v. Inrecognition of its efforts, SBP has been voted as
the best central bank in promoting Islamic finance
four times (2015, 2017,2018 and 2020) by a poll
conducted by Islamic Finance News (IFN), RED
Money Group Malaysia. Moreover, Global Islamic
Finance Awards (GIFA) has also awarded SBP as
“Best Central Bank of the Year 2020”.

83. After explaining the efforts of the State Bank of Pakistan
regarding the promotion of interest free banking in Pakistan, the
Counsel of State Bank of Pakistan argued that the State Bank is
pursuing the goal mentioned in Article 38(f) of the Constitution
regarding the elimination of Riba as early as possible from the country.
The Counsel for the State Bank of Pakistan stated that presently under
the prevalent legal and regulatory framework available in Pakistan for
Islamic Banking or Riba free Banking if someone wants to do his

business completely Riba free it is hundred percent possible. He also
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made it a point that at state level things are moving in the right
direction, but there are certain challenges in complete implementation
of Riba Free Banking. At the end of his arguments, he stressed that
there are certain challenges faced by the Islamic banking industry due

to limited availability of Sharia-compliant investment avenues etc.

84. The Review Order contains a reference of an affidavit
dated 06.06.2002 which was filed by the Ministry of Finance before the
Shariat Appellate Bench. It was referred in para-33 of the judgment of
the Shariat Appellate Bench of the Supreme Court and same was re-

referred in Remand Order’s para-7, which reads as follows:

“That Government of Pakistan has made best possible efforts
under Article 190 and Article 203D(3)(a) of the Constitution of
the Islamic Republic of Pakistan, 1973 to find ways and means
to implement the directives contained in paragraphs (7), (8) and
(9) of the Order dated 23-12-1999 of Hon’ble Supreme Court of
Pakistan (Shariat Appellate Bench) but has found that
implementation of the said directives is not practical or feasible

and if attempted will pose high degree of risk to the economic

stability and security of Pakistan.”

[Emphasis added]

85. The statistics of today are quite opposite to the
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apprehensive statement contained in the above-referred affidavit.
According to Islamic Banking Quarterly Bulletin (Apr-June, 2021) of
SBP, Pakistan’s assets of Islamic Banking Industry (IBI) worth
Pakistani Rupees 4,797 Billion (approximately US Dollars 30.45 billion)
as in June, 2021. The Year on Year (YoY) growth of Islamic Banking
assets was recorded at 32% by end June 30, 2021. The share of

Pakistan’s Islamic Banking to Total Banking Industry is 17%.

86. It is witnessed that Islamic Banking is contributing a lot in
bringing economic stability in the country according to its market
share. Similarly, the apprehension that Islamic Banking may pose a
risk to “security of Pakistan” is also unfounded. Not the slightest of
evidence was produced by the deponent of the affidavit along with the
affidavit nor any such arguments were forwarded by any of the

respondent even before us.

87. In addition, the State Bank of Pakistan is also making
efforts to remain compatible with the international standers of Islamic
Banking. Currently there are many international organizations which
are systemically working on standardization of Islamic finance and

Islamic banking like IFSB202. AAOIFI?3 have successfully developed

202 TFSB: ‘Islamic Financial Services Board’, established in 2002, at Malavsia, is an international
standard setting body of regulatory and supervisory agencies that promotes the soundness
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100 Shari’ah standards in the area of Accounting, Auditing, Ethics and
Governance for Islamic economic finance. Out of these 100 Shari’ah
Standards of Audit and Accounting and Islamic Banking, 16 Shari’ah
Standards have been adopted by the State Bank of Pakistan in order to
standardize Islamic Banking practices and Accounting and Auditing

mechanisms in Pakistan.

88. The following are the Shari’ah Standards adopted by the

State Bank of Pakistan:

Default in payment by a debtor ( Jblll pall):
AAOIFI?%  Standard number 03 deals with Default in
payment by a debtor and it was adopted by the State Bank of

Pakistan (SBP) on July 01, 2010 via Islamic Banking Department

(IBD) Circular No. 01 of 2010.

Murabaha (i£) ,») to the purchase order.
It is AAQOIFI205 Shari’ah Standard number 08 and it was
adopted by the State Bank of Pakistan on July 01, 2010 via IBD

Circular No. 01 of 2010.

and stability of the Islamic financial services industry, covering banking, capital market and
insurance. Hihttps://www.ifsb.org/

28 AAOIFI: “Accounting and Auditing Organization for Islamic Financial Institutions’. is
a Bahrain based nonprofit organization that was established in 1991 to maintain and
promote Shari’ah standards for Islamic financial institutions, participants and the overall
industry.® http://aaoifi.com/

204 Tbid

205 Tbid
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Lease (W lesll gzdl 3,0 )14 5, Y1)
It is AAOIFI?¢ Shariah Standard number 09 and it was
adopted by the State Bank of Pakistan on July 01, 2010 via IBD

Circular No. 01 of 2010.

Mudaraba (% Lall):
It is AAOIFI?7 Shariah Standard number 13 and it was
adopted by the State Bank of Pakistan on July 01, 2010 via IBD

Circular No. 01 of 2010.

Sharika, Musharaka and Modern Corporations i5,lad| «S,2ll)
(Apad) K2l

It is AAOIFI?® Shari'ah Standard number 12 and it was
adopted by the State Bank of Pakistan on July 01, 2013 via IBD

Circular No. 01 of 2013.

Investment Sukuk ([l 4,505):
It is AAOIFI2® Shari’ah Standard number 17 and it was
adopted by the State Bank of Pakistan on July 15, 2013 via IBD

Circular No. 03 of 2013.

206 Tbid
207 Tbid
208 Tbid
209 Tbid
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Debit / Charge Card & Credit Card (ol3Y! 5Uas, V‘“’L‘ L\ks):
It is AAOIFI?0 Shari’ah Standard number 02 and it was
adopted by the State Bank of Pakistan on March 01, 2019 via IBD

Circular No. 01 of 2019.

Guarantees (oUlouall) :
It is AAOIFI?! Shariah Standard number 05 and it was
adopted by the State Bank of Pakistan on March 01, 2019 via IBD

Circular No. 01 of 2019.

Documentary Credit (&Luid) olhlaeYl):
It is AAOIFI?2 Shariah Standard number 14 and it was
adopted by the State Bank of Pakistan on March 01, 2019 via IBD

Circular No. 01 of 2019.

Possession (_s.all)

It is AAOIFI?13 Shariah Standard number 18 and it was
adopted by the State Bank of Pakistan on March 01, 2019 via IBD

Circular No. 01 of 2019.

210 Tbid
211 Tbid
212 Tbid
213 Tbid
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Syndicated Financing (C.,..U 3 pall Jasesdl)
It is AAOIFI?** Shariah Standard number 24 and it was
adopted by the State Bank of Pakistan on March 01, 2019 via IBD

Circular No. 01 of 2019.

Online Financial Dealings (<3 Y6 LU oDlasl) :
It is AAOIFI?®> Shariah Standard number 38 and it was
adopted by the State Bank of Pakistan on March 01, 2019 via IBD

Circular No. 01 of 2019.

Loan (_,4l\)

It is AAOIFI?®® Shariah Standard number 19 and it was
adopted by the State Bank of Pakistan on January 03, 2020 via IBD

Circular No. 01 of 2020.

Agency and the Act of an Un-Commissioned Agent
(L piadl] O3 sy DG :
It is AAOIFI?"7 Shariah Standard number 23 and it was

adopted by the State Bank of Pakistan on January 03, 2020 via IBD

Circular No. 01 of 2020.

Banking Services in Islamic Banks 3,Lall 3 43 aall leadl)

214 Tbid
215 Tbid
216 Tbid
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(@D :
It is AAOIFI?®® Shariah Standard number 28 and it was
adopted by the State Bank of Pakistan on January 03, 2020 via IBD

Circular No. 01 of 2020.

Unilateral and Bilateral Promise (as!,ll jucyl)
It is AAOIFI?® Shari’ah Standard number 49 and it was
adopted by the State Bank of Pakistan on September 02, 2020 via

IBD Circular No. 03 of 2020.

89. After reviewing the response of the State Bank of Pakistan
which is also owned by the Attorney General for Pakistan on behalf of
the Federation, we are of the view that Islamic Banking or Interest Free
Banking is a reality. It is not only very much practical but also feasible,
not only in Pakistan but across all over the world. Islamic Banking is
very much a practical reality of Pakistan hence any apprehension
raised by the Federation before the Shariat Appellate Bench back then
at the time when the Review Petition was being argued in the Shariat

Appellate Bench lost ground if they had any.

90. The argument of referring the activities undertaken in the

218 Tbid
219 Tbid
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name of Islamic Banking as heela (i) is completely unfounded,
baseless and unsubstantiated. The products of Islamic Banking are
issued by the State Banks are reviewed and approved from Shari’ah
Board of the State Bank in the light of Islamic Injunctions. The
accounting standard referred to above adopted by the State Bank of
Pakistan are made and issued by a highly reputed Bahrain based
International body of well recognized Islamic scholars of the world.
The institution is called AAOIFL In addition to that these Standards
were also endorsed by the Council of Islamic Ideology. In the light of
all these evidence we are of the view that naming the Islamic Banking

as a whole as heela (i.>) is an unfounded and baseless argument.

However, while arguing the petition before us one of the
petitioners and a jurist-consult did advance a point that a few products
of the Islamic Banking are seldom objected that they are not strictly in
accordance with the Islamic principles of finance or banking. In such
cases according to them the Shari’ah Board of the State Bank for
Pakistan remain continuously involved in taking affirmative actions
and corrective measures whenever required. After hearing argument

about any such apprehensions products used in Islamic Banking which
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are not strictly Shari’ah-compliant; for that eventuality we are of the
view that every citizen is at liberty to challenge the legality of any such
product which is being practiced and acted upon in the name of
Islamic Banking. If any citizen thinks that any product of Islamic
Banking is not in accordance with the injunctions of Islam and the
name of Islam is only being used as heela (i.>) then he can invoke the
jurisdiction of the Federal Shariat Court any time, till date no such
petition is pending before this court challenging any specific product
of Islamic Banking. We are of considered view that Islamic Banking
model is not only practical but feasible also not only in Pakistan but all

across the world.

Determination Point-VII:

What is the status of Islamic banking worldwide especially in

the Islamic world and in Pakistan?

91. The economic and monetary sectors are ever changing and
evolving at national as well as at international level. Considering the
changes undergone at international level, viz-a-viz., interest free on
Islamic banking and keeping the direction of the Hon’ble Shariat
Appellate Bench of the Supreme Court in mind of taking thorough and

elaborate research regarding financial systems, which are prevalent in
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the contemporary Muslim countries of the world, we consider it very
relevant and appropriate to examine some national and international
factors of Islamic banking, which are very much connected and
relevant to the matters in issue in these cases for the re-determination

of the case.

92. What is the status of Islamic banking in contemporary
Muslim countries and also worldwide? The answer to this question in
the light of actual data helped us in understanding the problems and
prospects attached to the matter in issue. This ultimately assisted us in
reaching a practical and equitable conclusion of the case. To get the
relevant answer in the light of actual statistics and real data, we have
formulated few questions and circulated them amongst the parties to
get their answers from every aspect. The questions were specifically
given to the State Bank of Pakistan as well as to the Federal
Government of Pakistan. We, inter alia, asked the following questions,
which are relevant to know the current status of Islamic banking the
world over:
i) How many contemporary Islamic countries are dealing in
Islamic Banking, Islamic Financial System and how these
systems are being operated generally?

iij) How many International banks and financial institutions

are indulged in Islamic banking/Islamic Financing in
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iii)

iv)
93.
follows:

different forms to provide Riba free services for their
customers?

What is the response of International Financial Institutions
like World Bank, IMF, Asian Development Bank, IDB etc.,
towards Islamic Banking purely from economic point of
view? Do they provide financing on Islamic principles?

Is there any example in the world that the international
financial transactions of a sovereign state with the
International Financial Institutions is somehow linked with
Islamic banking transactions?

The answers of the State Bank to these questions are as

1. How many contemporary Islamic countries are dealing

in Islamic Banking, Islamic Financial System and how

these systems are being operated generally?

In terms of jurisdictions, Islamic finance is present

in almost 90 countries across the globe, with about 50

Muslim countries??. In a majority of Muslim countries,

Islamic banking system is operating in parallel to the

conventional banking system.

2. How many International banks and financial institutions

are indulged in Islamic banking/Islamic Financing in

different forms to provide Riba free services for their

customers?

220 . . . . . .
Diversification of Islamic Financial Instruments www.comcec.org
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The Islamic financing industry comprised of a
total of 1,526 Islamic financial institutions offering
Shariah compliant products & services in different
sectors like banking, capital market, takaful, etc. (ICD-
REFINITIV Islamic Finance Development Report
2020221)

3. What is the response of International Financial
Institutions like World Bank, IMF, Asian Development
Bank, IDB etc., towards Islamic Banking purely from
economic point of view? Do they provide financing on
Islamic principles?

During the last few years, International
Financial Institutions like the World Bank (WB), Asian
Development Bank (ADB), Islamic Development Bank
(IsDB) have extended financing by using a variety of
Shariah compliant mechanism for infrastructure,
capital market, financial market related projects in

various jurisdictions. Some examples are as under??2:

1. IsDB and WB signed in October 2015 a Deep Dive
Initiative (DDI), a strategic partnership framework
aimed at scaling-up development assistance in
common member countries. In 2016, combined
financing reached USD 2.4 billion (USD 910 million
from IsDB and USD 1.5 billion from WB) for eight

projects in agriculture (Cameroon, Sahel), agriculture

221 https://icd-ps.org/uploads/files/ICD-Refinitiv%20IFDI%20Report%2020201607502893_2100.pdf

222 (Source: K4D Helpdesk Report, September 2017,
https://gsdrc.org/wp-content/uploads/2017/10/165Sharia-
compliantinvestmentsininfrastructureanddevelopmentcapitalfinancing.pdf
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and infrastructure (Indonesia), energy (Palestine,

Pakistan), and water (Kyrgyzstan and Mali).

2. IsDB has also worked with the ADB to establish a
Shariah compliant equity fund under the name of
Islamic Infrastructure Fund (IIF), with the goal of
“facilitation of mobilization of public and private
sector equity funds and attracting foreign investment”
in the twelve common member states (Afghanistan,
Azerbaijan, Bangladesh, Indonesia, Kazakhstan,
Kyrgyz Republic, Malaysia, Maldives, Pakistan,

Tajikistan, Turkmenistan, and Uzbekistan).

3. IsDB Group also provided funding through its
members: International Islamic Trade Finance
Cooperation (ITFC), Islamic Solidarity Fund for
Development, Islamic = Cooperation for the
Development of the Private Sector (ICD). Between
October 2015 and December 20161 ICD delivered USD
824 million for private sector development, financing
38 projects in 23 countries.

4. Is there any example in the world that the
international financial transactions of a sovereign
state with the International Financial Institutions is

somehow linked with Islamic banking transactions?

Most of the transactions of the sovereign state
with international financial institutions are based on
conventional modes of financing. However, in some

cases finance is provided for certain project by



211

Shariat Petition No.30-L of 1991 &
All other 81 connected matters relating to Riba/Interest

International financial Institutions like Islamic
Development Bank through Shariah compliant modes.

One such project is an infrastructure-related
project in Pakistan that was co-financed by Islamic
Development Bank and focused on reconstruction of
the Kashmir region, which was at the epicenter of a
devastating 2005 earthquake. @ Working with
Earthquake  Reconstruction and Rehabilitation
Authority (ERRA), an authority established by the
Pakistani government, Islamic Development Bank first
provided USD 80 million in soft loans for the purpose
of construction of 30,800 homes in various parts of the
region. During the second phase of the project, which
commenced in 2007, Istisna financing worth USD 127
million was provided for construction of further
57,500 homes. Under the third phase, USD 93 million
was invested in constructing roads, bridges, and
health facilities, and in electricity generation??3.

9. Similarly, the scene at international level regarding Islamic
Banking is encouraging. According to the Islamic Finance
Development Report 2020 published by the Islamic Corporation for the
Development of Private Sector (ICD). The Islamic Banking Assets of
Iran are worth 641 billion US Dollars with 41 functional Islamic Banks,
which is highest in the world followed by Saudi Arabia USD 477

billion, having 16 Islamic Banks and Malaysia USD 297 billion with 36

223 (Source: K4D Helpdesk Report, September 2017.
https://gsdrc.org/wp-content/uploads/2017/10/165Sharia-
compliantinvestmentsininfrastructureanddevelopmentcapitalfinancing.pdf)
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Islamic Banks. Together the top three countries viz. Iran, Saudi Arabia
and Malaysia comprise 63% of the total Global Islamic Banking Assets
as in 2019. Other countries among top ten with respect to Islamic
Banking Assets are UAE (USD194 billion, 24 Islamic Banks), Kuwait
(USD 125 billion, 7 Islamic Banks), Qatar (USD 123 billion, 6 Islamic
Banks), Bahrain (USD 87 billion, 33 Islamic Banks), Turkey (USD 49
billion, 6 Islamic Banks), Bangladesh (USD 41 billion, 25 Islamic Banks)
and Indonesia (USD 38 billion, 32 Islamic Banks). This is a strong
international evidence in favour of Islamic Banking that there remains

no reason to apprehend in adopting Islamic Banking in Pakistan.

The share of Islamic Banking Assets of Bahrain is 111% of its
GDP which is highest Islamic Banking Assets to GDP ratio in the
world followed by Iran (79%), Kuwait (37%), Qatar (31%) and UAE

(24%).

95. The share of Islamic Banking to Total Banking of Iran and
Sudan is 100%, i.e., all banks in these countries are Islamic Banks,

followed by Saudi Arabia (63%), Brunei (57%) and Kuwait (49%).

96. When these petitions were filed, the ground reality of
Islamic Banking was totally different from today. Presently, the
concept and practice of Islamic Banking is not only available in the

countries, which are member states of OIC, but many International
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Banks owned by western economies have started embracing and
introducing Islamic Banking progressively. Some of the western banks
that have established dedicated Islamic banking subsidiaries or have
substantial dealings in the field include, Citibank, Bank of America,
Commerzbank, Deutche Bank, Merrill Lynch, ABN AMRO, BNP
Paribas, Pictet & Cie, UBS, Standard Chartered, Barclays, HSBC, Royal
Bank of Canada, American Ex-press, Goldman Sachs, Kleinwort
Benson, ANZ Grindlays and Flemings. In addition to that a growing
number of western investment companies are now offering Islamic

investment products to the investors worldwide.

97. Traditionally, the IMF has focused on conventional
banking systems and has never supported the use of Islamic banking
systems. Since its increased engagement with Middle East and North
African (MENA) countries, the IMF considers Islamic banking to be
progressively important. Having previously warned against the
complexities of the Shariah rules, IMF now wants to consistently apply
Islamic banking rules in its functions and encourage their application
in the global financial markets. The World Bank and the IMF view the
growth of Islamic banking as an effort to encourage inclusion, stability
and strength of the financial markets so that newer and resilient

funding sources can be created. [Ref: The role of Islamic Finance in
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enhancing financial inclusion in Organization of Islamic Cooperation
(OIC) countries, Policy Research Working Paper 5920; can Islamic
Banking increase financial inclusion? IMF working paper WP/15/31
2005; IMF working paper cooperation and Islamic Banking: we can

learn from each other 2013 WP /13 /184].

98. There are a total of 520 Islamic banks in the world out of
which 301 are full fledge Islamic banks and 219 are just windows. The
total numbers of Islamic banks by type are as follows; 418 commercial,

58 investment, 25 whole sale and 19 specialized. [Ref: ICD-REFINITIV,

Islamic Finance Development Report 2020 Progressing Adversity].

99. There are currently 12 countries that are systemically
important to the Islamic Financial Services Board (IFSB) and the IMF in
terms of Islamic banking systems. These countries include: Iran,
Sudan, Saudi Arabia, Qatar, Brunei, Jordan, Djibouti, Bangladesh,
UAE, Malaysia, Bahrain and Kuwait. These countries have at least 15%
of their total financial banking assets in Islamic Banking. Islamic
financial assets are mostly concentrated in the banking sector because
it has systematic importance. However, currently Islamic banks
account for only 1% of global banking sector which equals $1.6 trillion.
This 1.6 trillion represents 15% of the total banking sector in 14 Islamic

countries of which Iran and Sudan are the only ones with the entire
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banking system in compliance of Islamic law. The market share in
most of these countries has increased over the period of time further
deepening Islamic finance principles. This however, is not only limited
to countries that have few Islamic banks despite a booming Muslim
population. Countries in Africa, such as Algeria, Egypt, Mauritania,
Mauritius, Nigeria, Senegal, Tanzania and Tunisia. The Middle East
and central Asian countries are as follows: Afghanistan, Iraq,
Kazakhstan, Lebanon Pakistan and Oman. Indonesia and Singapore lie
in Souht East Asia. The last report of the IFSB in 2018, which tracks
down 36 countries, has shown that Islamic banks have increased their
market share in 19 countries while in seven they have remained
constant. The largest jurisdiction for Islamic banking is in Iran which
accounts for 34.4% of global Islamic banking industry. It is followed by
Saudi Arabia at 20.6%, UAE 9.6%, Malaysia 9.1%, Kuwait 6%, Qatar
6%, Pakistan 1.2%, Sudan 1.5%, Bahrain 1.7%, Indonesia 1.8%,
Bangladesh 1.9%, Turkey 2.6% and Brunei 0.5% [According to Islamic
Financial Services Industry Stability Report 2018 and IMF working

papers, ibid].

100. Mr. Ahmed Ali Siddique a Banker and Expert of Islamic
Banking from IBA gave us a detailed presentation on the status of

Islamic Banking in Pakistan to demonstrate that Islamic Banking is
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exponentially expanding in Pakistan on the basis of empirical data.

The crux of his presentation is as follows:

Islamic banking is gaining regular market share in many
countries especially Iran and Sudan. Furthermore, both of these
countries have achieved 100% market share for Islamic banking as per
Islamic Finance Services Board (IFSB) report 2020224. In the same
realm, Pakistan is approaching fast towards adopting Islamic financial
tools. The following Islamic banks are actively working towards

Islamic banking in Pakistan:

Meezan Bank

Bank Islami Pakistan

Dubai Islamic Pakistan limited

Al Barakah bank

MCB Islamic bank
101. In Pakistan AAOIFI standards are being adapted through
SBP and ICAPS committee. Till date more than 125 standards have
been published by the global Islamic financing standards authority.
The standards are as follows: 61 shariah standards, 40 accounting
standards, 14 governance standards, 7 auditing standards and 3 codes

of ethics. Out of these Pakistan has implemented 16 codes. At SBP a

2% |FSB report 2020
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number of regulations and guidelines have been issued for Islamic
banking institutions and a robust framework is present that can help
speed up the conversion process towards Islamic financial system225.
16 AAOQIFI shariah standards have been adopted. One SBP shariah
standard has been issued, Comprehensive framework for Islamic
banking institutions was issued in 2018 and last but not least, shariah
compliant Islamic alternative to discount window and Islamic Open
Market Operations (OMO) introduced in December 2021.226 During
the period 2002-2021, four conventional banks were successfully
converted to Islamic banking operations: Societe generale, HSBC
Pakistan and KASB Pakistan. Moreover, Faisal bank has successfully
converted 95% of its operations to Islamic banking till date and is in
the process of full conversion. In Pakistan around five banks are
complete Islamic banks while 17 banks are operating at least one
Islamic conventional branch. Coming towards the branch network of
Islamic banks participants are around 3583, asset base of Islamic bank
in Pakistan is 479 billion Rupees?”. Furthermore the deposit base of
Islamic bank in Pakistan is 3822 billion Rupees. The growth rate Year
on Year (YoY) of asset base is around 32%. Currently, the share of

Islamic bank in Pakistan in the overall banking system stands at 18.7%.

223 June 2021, SBP IB Bulletin

https://pkrevenue.com/sbp-introduces-shariah-compliant-omo-injections/
IFSB report 2020

226
227
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Mr. Siddique along with other banking and Finance experts
shared the following data with us regarding success of Sukuk and
their usage in government borrowings. According to these experts
Sukuk has emerged as an internationally accepted Shariah Compliant

alternative to Government borrowing

102. According to International Islamic Finance Market (IIFM)
Sukuk Report 2021, during the period from 2001 to Dec 2020 approx
11,053 Sukuk were issued Globally with a worth of over USD 1.42
Trillion. These Sukuk are issued by a total of 36 countries, comprising
not just Muslim majority countries like Malaysia, Turkey, Bahrain,
UAE, Oman, Indonesia and Pakistan but also include Western
countries like USA, UK, Japan, Germany etc. A large number of these
Sukuk are issued by Government to generate Shariah Compliant

funding.

103. According to these experts successful efforts were made at
Ministry of Finance with the help of Government of Pakistan in
developing  alternative mechanism for raising Shariah Compliant
financing for public debt instead of Interest based options. For
example in September 2008, local currency GoP Jjarah Sukuk program

was started with the issuance of first Government ljarah Sukuk (GIS 1)



219

Shariat Petition No.30-L of 1991 &
All other 81 connected matters relating to Riba/Interest

During the period from 2008 - March 2022, the government has
issued Sukuk based on Ijarah worth PKR 2,521 bn. The option is
present at Ministry of Finance and it is needed that this option be used

regularly for conversion of public debt into Shariah complaint mode.

104. We have examined the above mentioned facts provided by
the experts and we have concluded that now in Pakistan a
comprehensive framework exists for Sukuk and regular issuance of
Sukuk can be used to convert the financial system to Shariah compliant
and interest free mode at the Government Level. A gradual target can
be set by Govt to convert the entire borrowing to Islamic modes in next
few years and stop issuance of interest-based instruments. Therefore,
to eliminate Riba completely we direct that all Public Sector entities to
start dealing only in Interest-free Shariah-compliant modes which are

approved by the State Bank of Pakistan.

Determination Point-VIII

Whether the interest or Riba becomes permissible if the

transaction are undertaken or made in the name of business

105. The counsel of UBL also argued that the present day
banking is a business and the word (&) used in verse 2:275 of Surah
Bagarh includes sale, business, trade, investment, bargaining, etc.,

therefore, the present banking business is also covered by term (&).
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Since the Shariat Appellate Bench noted these arguments in the
remand order while remanding the case, we have made it a point of

determination to decide while doing the re-determination of the case.

106. Although these were the very first arguments used, raised
and advanced by the Mushrekeen of Makkah that practice of charging
interest on a loan is also a business, therefore, nothing is wrong in it.
But Quran categorically and clearly separated the two. The verse 275
of Surah Baqrah reads as follows:

08 243 G Gl e Gl ARRT ol 2585 WS 1 03585 Y 1530 (3G g
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w/‘f;J?uﬂrii/)y/,19gdw/a/$Lwﬂfuu-+df,yifif.;/L;"‘u; oS o
Lo 61 W &b 2232 LT e $opsrnd Lok T es? e BP0 L

et Ul e O e Sl TSI AL P 2 dis

107. Those who eat Riba (usury) will not stand (on the Day of
Resurrection) except like the standing of a person beaten by Shaitan
(Satan) leading him to insanity. That is because they say: "Trading is

only like Riba (usury) ," whereas Allah has permitted trading and

forbidden Riba (usury) . So whosoever receives an admonition from
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his Lord and stops eating Riba (usury) shall not be punished for the
past; his case is for Allah (to judge); but whoever returns [ to Riba

(usury) ], such are the dwellers of the Fire - they will abide therein.”

The opening sentence of the verse contains the argument of those
people who indulged or involved in taking Riba. They used to equate

Riba with trade or business (Bay).
ol e gl W) 1518 2630
= o Al B e Gl S e S

Same arguments were forwarded by the counsel of a bank after
almost fifteen hundred years. The answer to this argument is

unequivocally stated in the Holy Quran as:
Lol 2555 il 4l (a5
pla Sagw Hol S Pla Sl 5 SVl
108. The bare reading of the verse tells us that (&) sale is

permissible and (1) Riba is prohibited, one is permitted (Halal) and

other is prohibited (Haram). This is one of the basic Ayah or Hukam
upon which all or any banking transaction is analyzed separately and

individually, by the Islamic jurists on the analogy (Qiyas) of

permissible and non-permissible sale (¥) transactions according to



222

Shariat Petition No.30-L of 1991 &
All other 81 connected matters relating to Riba/Interest

injunctions of Islam, i.e., Quran and Sunnah. Therefore, we have
decided this point against the respondents. All or any transaction
undertaken by a bank if it involves interest or Riba at any percentage
less or more , in any form simple or multiplied or compound is
prohibited and haram. Banking itself per se is neither permissible nor
impermissible according to the Injunctions of Islam in the light of the
Quran and Sunnah, it is actually the nature of transaction which it
undertakes that makes it permissible or impermissible according to the
Injunctions of Islam. If its transactions are Shariah compliant then it is
permissible and if they are not Shariah compliant or have doubts in
them of being Shariah compliant then such transactions are

impermissible and against the Injunctions of Islam.

109. At the time of the advent of Islamic Banking, the basic
presumption about the banking system which was then prevalent was
fundamentally wrong, that it is not manageable without interest based
transactions. The Interest-free banking or the Islamic banking is an

evident proof of the reality to be otherwise.

Determination Point-IX

Whether mechanism of indexation and inflation should be
adopted by the banking sector in Pakistan to balance the
inherent imbalance in the economic transactions.
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110. Paragraph-15 of the Remand Order is related to the fiscal
question relating to inflation and indexation, which were discussed
before the Shariat Appellate Bench and the Shariat Appellate Bench
made certain observation upon them, which are present at page-734 of
the judgment and same are reproduced by the Hon’ble Shariat
Appellate Bench of the Supreme Court in para-15 of the review order.

a) Whether a loan should be indexed or not or the debtor must
pay an additional amount equal to the increase in the rate of
inflation during the period of borrowing.

b) Similarly, whether the loan should be tied up with gold or
with any other hard currency like dollars, etc.

These questions and many other similar questions are
discussed academically whenever the question of inflation or
indexation comes under discussion.

111. Hence, we are of the considered view that at the
moment these questions do not come under the precinct of
jurisdiction of this Court because presently there does not exist
any law which contains this issue therefore discussing this issue is
irrelevant and outside the scope of this court. It is a matter to be
decided by the relevant authorities like the regulator of the
banking sector, i.e., Sate Bank of Pakistan or the Government or

the Parliament. So far as our jurisdiction is concerned, it is subject
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to Article 203-D of the Constitution to review and decide the
repugnancy of any law in relation to injunctions of Islam as
contained in Quran and Sunnah. At present, there does not exist
any law, regulation or SRO of State Bank, etc., which deals with
the question of indexation; therefore, we consciously refrain to
answer the question of indexation and all the related questions in
this regard, which are connected to the effect of inflation of money
over the borrowed amount during the period of borrowing. This
is outside the scope of the jurisdiction of this Court at the
moment.

112. The Federal Shariat Court while deciding a Shariat Petition
as is in the case which is pending before us, is required to decide the
question, i.e., whether or not the law or provision of law impugned
before it is repugnant to the injunctions of Islam as laid down in the
Holy Quran and Sunnah. For clarity the relevant Articles of the
Constitution which define the term law and contemplate the power,
jurisdiction and function of Federal Shariat Court are reproduced
herein below:
The term ‘law’ given in clause (c) of Article 203B

in Chapter 3-A of Part-VII of the Constitution reads as

follow:
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(c) “law” includes any custom or usage having
the force of law but does not include the Constitution,
Muslim personal law, any law relating to the procedure
of any court or tribunal or, until the expiration of [ten]
years from the commencement of this Chapter, any
tiscal law or any law relating to the levy and collection
of taxes and fees or banking or insurance practice and

procedure; and”
Article 203D reads as under:

203D. (1) The Court may, [either of its own
motion or] on the petition of a citizen of Pakistan or the
Federal Government or a Provincial Government,
examine and decide the question whether or not any
law or provision of law is repugnant to the Injunctions
of Islam, as laid down in the Holy Quran and the
Sunnah of the Holy Prophet (SAW), hereinafter referred

to as the Injunctions of Islam.

(A) Where the Court takes up the examination
of any law or provision of law under clause (1) and
such law or provision of law appears to it to be
repugnant to the Injunctions of Islam, the Court shall
cause to be given to the Federal Government in the case
of a law with respect to a matter in the Federal
Legislative List, or to the Provincial Government in the
case of a law with respect to a matter not
enumerated [in the Federal Legislative List], a notice
specifying the particular provisions that appear to it to

be so repugnant, and afford to such Government



226

Shariat Petition No.30-L of 1991 &
All other 81 connected matters relating to Riba/Interest

adequate opportunity to have its point of view placed

before the Court.

(2) If the Court decides that any law or
provision of law is repugnant to the Injunctions of

Islam, it shall set out in its decision:
(@) the reasons for its holding that opinion; and

(b) the extent to which such law or provision is so

repugnant;

and specify the day on which the decision shall take
effect

Provided that no such decision shall be deemed
to take effect before the expiration of the period within
which an appeal therefrom may be preferred to the
Supreme Court or, where an appeal has been so

preferred, before the disposal of such appeal.

(3) If any law or provision of law is held by the

Court to be repugnant to the Injunctions of Islam,

(@) the President in the case of a law with
respect to a matter in the Federal Legislative List or the
Concurrent Legislative List, or the Governor in the case
of a law with respect to a matter not enumerated in
either of those Lists, shall take steps to amend the law
so as to bring such law or provision into conformity

with the Injunctions of Islam; and

(b) such law or provision shall, to the extent to

which it is held to be so repugnant, cease to have effect
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on the day on which the decision of the Court takes

effect.”
113. As per the Constitution, drafting and formulation of laws
is the prerogative of the Parliament or the Provincial Assemblies as the
case may be according to their respective jurisdictions. In a
constitutional democracy, the Parliament is supreme body to legislate

and same is the legislative scheme of our Constitution.

114. We are of the opinion that these points are to be decided by
the Parliament or by the State Bank of Pakistan being the relevant
authority of the banking sectors in Pakistan. Constitutionally, the
Parliament is supreme to legislate any law as per requirement within
the parameters set out by the Constitution. In this regard, our decision
will contains the reasons for the Parliament to legislate laws according

to the Injunctions of Islam.

115. We further hold that to give a policy guideline to the
government or to any sector in order to mould that sector in
accordance with the principles of Islam is not job of Federal Shariat
Court. This is the obligation and duty of the Parliament to follow the
guiding principles by itself keeping in view the Islamic provision of

the Constitution like Article 2-A and 227 in addition to the overall
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framework of the Constitution or to seek the assistance of Council of

Islamic Ideology of Pakistan.

Determination Point-X:

Whether the charging of interest by banks on loans
given by them to their customers is Riba or not; and
whether the charging of interest by the depositors of a
bank upon their deposits in the bank is Riba or not

according to the Injunctions of Islam?

116. Apparently, these are two questions but since both are
intertwined they should not be separated. The banks normally have
two sides of transactions; on one hand they accept money from the
public and deposit that money, in return banks payback some amount
to savers or depositors on their savings. While on the other sides the
banks lend money to businessmen and entrepreneurs who pay interest
to the banks at some higher rate than the rate paid by the banks to its
depositors or account holders. In general terms the amount paid by
the banks to the account holders is normally called interest. From the
Shari’ah perspective in the light of Injunctions of Islam these two
payments i.e. one which the banks charged upon given loans to the
entrepreneurs and businessmen etc. and the payment made by the
banks to its borrowers against their deposits in the bank are two

different kinds of transactions and are therefore, governed by different
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rules of Shari’ah.

117.

The banking interest charged by the bank upon extending

any kind of loan to any kind of its customer does fall within the

definition of Riba. We have already discussed all the aspects this type

of transactions in detail while concluding some previous points of

determinations. We have already discussed that:

1)

It is a historical fact that the practice of extending
commercial loans was very much known and in practice
not only in Arabia at the time when this prohibition was
revealed but in all the other existing civilization of that
time and there is a consensus that the prohibition of Riba is
absolute.The money provided by the conventional banks to
their customer is undoubtedly a loan, and at the time of
return of principal amount by the customer to the bank any
increase in that principal amount does fall in the category

of Riba Al-Naseah or Riba al-Quran.

Secondly, we have already examined at length that how,
when and why the term interest was created or coined to
make a so-called legal exception to the charging of

absolutely prohibited usury. It is quite evident that there is
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no difference between Riba and interest. According to
principles of Islamic Jurisprudence Riba cannot be
legitimized by giving it a different name than usury, and
on the basis that since the rate of interest which is charged
upon a loan is low and reasonable or it is acceptable to the
borrower, therefore, it is not usury and cannot be termed
as Riba. According to the Injunctions of Islam Riba is
absolutely prohibited irrespective of the rate of interest
whether it is as low as 1% per annum or even less than it.
Similarly, the consent of any party while doing an action or
activity which is prohibited and forbidden in Shari’ah does

not make it legal or permissible.

118. The legal status of the money deposited by the account
holders of a bank in the bank needs to be analyzed in the light of
Shari’ah. According to Shari’ah the money which is kept in a bank
deposit is covered by either one of the following types of transactions
which is approved by the Shariah for the purpose:

i) A person gives his money to the bank either for keeping it

safely, in a safe custody as amanah (SSUj), or

ii) Secondly he gives it to the bank as a Qard (_53).
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Both types of transactions have different implications. Due to

-
3

following reasons Shari’ah considered the bank deposits as Qard (57

not as amanah (&E\5)) because:

i) The repayment of the deposited money to the depositor is
guaranteed and the bank has full freedom to use it, spent
and invest in any manner which the bank decides in
accordance with Shariah. It means that it is not given by
the customer to the bank only and solely for keeping that

money in a safe custody.

ii) According to Shariah the person who takes loan (Qarz)
stands responsible for any loss or damage i.e. the risk
transfers from the depositor to the bank which does not
happen if it is considered as amanah. According to Shari’ah,

in amanah the risk does not transfer.

iii) According to Shariah in Qarz any equivalent of the item
which was given in loan can be returned; whereas, in case
of amanah one has to repay exactly the same thing which

was put under his custody for protection as amanah.

119. In the light of all three situations mentioned above the
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deposits made in the banks are considered as Qarz given by the
depositors to the banks and the charging of interest upon the deposit,
under any name, is Riba; hence, prohibited. Overwhelming majority of
the jurists in the Islamic world have consensus over it. ‘The
International Islamic Figh Academy’ (IIFA)??8 resolved regarding
‘Usury-based Bank Transactions and Dealing with Islamic Banks’ in

the following manners:

“Having examined different studies submitted to
the Academy concerning contemporary financial
transactions,

Having discussed in depth all aspects, highlighting
that these transactions have a negative impact on the
international economic order and stability, especially
with regard to third-world countries,

Having recalled the destructive effects of the said
system, due to its deviation from directives of the Qur’an,
which clearly prohibits Riba (usury), be it total or partial,
commands us to repent from it, permits us to recover
only the loan principal, no more and no less, whether it is
a large amount or a small one, and warns us of the
retributions of Allah and His Prophet (PBUH) against
usurers,

Resolves

Firstt  Any increase or interest on a matured debt in
exchange for an extension of the maturity date,
and in case the borrower is unable to pay and
the increase (or interest) on loan at the inception
of its agreement are both forms of usury, which

228 IIFA: “The International Islamic Figh Academy’ J,4 ¢Sl 4zl aage (IIFA) was established in
1401H/ 1981, and it is a universal scholarly organization and a subsidiary organ of the
Organization of Islamic Cooperation (OIC) sl oyl Lkie. Its members are eminent

Muslim jurists, scholars, and intellectuals who specialize in jurisprudential, cultural,
scientific and economic fields of knowledge from different parts of the Muslim world.%
https:/ /iifa-aifi.org/en
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are therefore prohibited in Shari’ah.

Second: An alternative that ensures cash flow and

financial support for economic activities in a
form acceptable to Islam is trading with each
other in conformity with Shari’ah provisions.

Third: The Academy emphasizes the call to the

governments of Muslim countries to encourage
financial institutions that operate in accordance
with the principles of Shari’ah, in order to meet
the needs of Muslims, so that a Muslim will not
have to live in a contradiction between the
requirements of his faith and the realities of
life.”229

The above mentioned ruling of Islamic law, Shariah is based

Hadith which states as follows:

P
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229 Resolution No. 10 (10/2) regarding: ‘Rulings on Usury-based Bank Transactions and Dealing
with Islamic Banks’, passed in 2nd Session in Jeddah, Saudi Arabia, on 10-16 Rabi Rabi' al-

Awwal

aifi.ore/en /32234 html and Arabic version: Hihttps:/ /iifa-aifi.ore /ar/1598.html

20 Sghih al-Bukhari, 3129 Hhttps:/ /sunnah.com/bukhari:3129

1406H / 22-28 December 1985. For English version Whttps:/ /iifa-
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Az-Zubair would say, “No, (I won't keep it as a
trust), but 1 take it as a debt, for I am afraid it
might be lost.” Az-Zubair was never appointed
governor or collector of the tax or Kharaj or any
other similar thing, but he collected his wealth
(from the war booty he gained) during the holy
battles he took part in, in the company of the
Prophet, Abu Bakr, ‘Umar, and ‘Uthman.
(CAbdullah bin Az-Zubair added:) When 1 counted
his debt, it turned to be two million and two
hundred thousand.?3?

In another resolution passed by the International Islamic Figh
Academy of OIC regarding ‘Bank Deposits (Bank Accounts)’, it is

resolved that:

“Having examined the research papers submitted to
the Academy concerning Bank Deposits (Bank
Accounts),

Having listened to the discussions on the subject,
Resolves

First:  Call deposits (current accounts) whether at
Islamic banks or usury-based banks, are
considered as loans in the Shari’ah perspective,
since the bank receiving these deposits is
answerable for their safety and is Shari’ah-
bound to returning them on call. The ruling
applicable to the loan is not affected by the
bank’s (borrower) solvency or otherwise.

21 Urdu Translationt https:/ /bit.ly /3Dy4104
232 Gahih al-Bukhari, 3129 Hhttps:/ /sunnah.com/bukhari:3129
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Second: Bank deposits are of two categories depending

Third:

Fourth:

Fifth:

on the type of actual banking operations:

1. Deposits for which interest is paid, as in the
case of usury-based banks, being usury
loans, are prohibited whether they are called
deposits (current accounts) or termed
deposits, notice deposits, or savings
accounts.

2. Deposits placed in banks, which are
seriously = Shari’ah-compliant through an
investment contract for a profit share, are
considered as Mudarabah capital, and are
therefore subject to the rulings applicable to
Mudarabah (Qirad), including the ineligibility
for the Mudarib (bank) to guarantee the
capital of the Mudarabah transaction.

The guarantee for call deposits (current
accounts) are attributable to the debtors (bank
shareholders) as long as they have the exclusive
benefit of the profits from their investment.
Depositors in investment accounts are not
called upon to participate in guaranteeing these
current accounts, as they are associated neither
in the borrowing nor in the profits due.

Mortgaging of deposits, whether call accounts
or investment accounts, is permissible, and
mortgaging against their amounts can only take
place through an arrangement precluding the
account holder from having access to it for the
duration of the mortgage. In case the bank
operating the current account is itself the
mortgage, the amount must be transferred to an
investment account in such a way that the
guarantee is no longer applicable to the
conversion of the loan into a Qirad (Mudarabah)
and the profits arising from the accounted are
credited to the account holder so as to prevent
the mortgagee (creditor) from benefiting from
any increase in the mortgage value.

Retention on the accounts is permissible if
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Sixth:

agreed upon by the bank and the customer.

The principal norm as to the legitimacy of these
transactions calls for trust and honesty in
disclosing data in a manner that would
eliminate ambiguity or deception, and that
would reflect reality in a way consistent with
Shari’ah provisions. Rather, this is more of a
duty for banks to the accounts they man- age
since their activities are based on their
presumed credibility and to avoid misleading
the involved parties.

Indeed, Allah is All-Knowing.” 233

These are the reasons the interest taken by the depositors on their
deposits in a bank is considered as Riba charged upon Qarz hence
completely prohibited. Therefore to avoid Riba and make the deposits
of the customers of a bank as Shariah-Compliant transaction the
Islamic banks undertake their operations in accordance with any form

which is approved by the Shari’ah. According an official explanation of

the State Bank of Pakistan:

“Islamic banks accept the deposits either on profit

and loss sharing basis or on gard basis. These deposits are
deployed in financing, trading or investment activities by
using the Shari’ah compliant modes of finance. The profit
so earned by the bank is passed on to the depositors
according to the pre-agreed ratio which, therefore,
cannot be termed as interest.” 234

233 Resolution No. 86 (3/9) regarding: ‘Bank Deposits (Bank Accounts)’, passed in 9th Session
held in Abu Dhabi, United Arab Emirates, on 1-6 Dhi al-Qi’dah 1415H/

1-6 April 1985. For English version Whttps: / /iifa-aifi.oreg /en/32511. html

and Arabic

version: {1 https:/ /iifa-aifi.org /ar/1992.html

24 See answer of Question No. 14, Hhttps:/ /www.sbp.org.pk/IB/FAQ.asp retrieved of 01-04-

2022.
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On investment side to avoid involvement of Riba in the

transactions some of Shari’ah-compliant modes which an Islamic Bank

normally use are mentioned herein below:

a)
b)
c)
d)
e)
b
8)
h)
1)
7)
k)

Mudarabah (% ,Lall)
Musharakah (3S,Lzl))
Liarah (5,5Y)
Murabahah (3£ \))

Bai Salam (fL..M CE")

Bai-Muajjal (J>%s @.3)

Istisna’a (Pre-production sale) (¥ luax.|)
Muzaraah (is,\;\))

Musagah (35L.1))

Agency (JEM))

Service charges (olead-) ¢ 5s))
Qard-i-Hasan ( pud-\ 2 ,4)\)

Buyback Agreement?5 (.l )l ssle) ac)

(subject to certain conditions)

Hire-purchase (sl& Y\« | 2)

Sale on installments (ol @'M)

Developmental charges (JU) -\, 3 ~S,Lzll)

Equity participation

Rent sharing (& ,\¢ ! &5,Lal))

Sale and purchase of shares in such companies which
have tangible assets. &Sl &Iy & ) r@-“j sl & @)
Purchase of trade bills (o )l | o, 36 =) &)

Financing through Augaf.( ;3L | 5e:l)

235 *Subject to certain conditions.
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v)  Sukuk (£,S.al))

Since financial activity is an ever evolving phenomenon; the
different modes of financial and economic actions must be made to
confirm to the guiding principle of Islamic financial principles. This

means that all and every financial transaction must be completely free

from Riba (L)), al-Gharar (,,a)!) (uncertainty), al-Qimar (,Lz)))

(gambling) and al-Maysir (_~.l) (unearned income).

120. To understand it completely we have to understand the
term “interest’ also as it is being used now a days. Although this matter
is resolved completely by the State Bank of Pakistan when it
differentiated between ‘Islamic Banking” and ‘Conventional Banking’;
and when it regulates the two different types of Banking, mostly by
two different types of guidelines and regulations. In addition to that,
on its official website, the State Bank of Pakistan clarifies this issue

publically in an answer to a specific question as:

“Question No.2) What is interest? Is there any
difference between ‘interest’ and ‘Riba’?

Answer: “The origination of term ‘interest” dates
back to 17t century with the emergence of banking
system at global level. Interest means giving and/or
taking of any excess amount in exchange of a loan or on
debt. Hence, it carries the same meaning/value as that of
Riba as defined in the previous question. Further, it is
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a4

narrated that “the loan that draws ‘interest’ is ‘Riba’.

There is consensus among the Muslim scholars of
all the fighs that interest is Riba in all its forms and
manifestations.” 23

[Emphasis added]

The same opinion that interst is Riba was affirmed by decisions of
numerous conferences, including but not limited to:

i.  1st Conference of Islamic Banks, Dubai;23”

ii. 2nd Conference of Islamic Banks, Kuwait,238

iti. The Islamic Figh Academy’, under OIC; 23

iv. The Islamic Figh Academy’, under Muslim World League; 240
v. ‘The International Islamic Figh Academy’; 241

121. After hearing the detailed argument of the parties on this
point and going through all the material given by the experts during
the hearing of this case and examining the relevant classical Juristic
opinions and literature, we are of the considered view that banking
interest is Riba in all its forms and manifestation. There is consensus of
jurists that a loan that draws any additional amount which is normally

called as interest is Riba; be it the amount taken by the banks from

236 See answer of Question No. 2, https:/ /www.sbp.org.pk/IB/FAQ.asp retrieved of 01-04-
2022.
>’ Held at its headquarter, Dubai, UAE, from 20th to 22nd May 1979.

238 Held in March 1983, Kuwait.

29 In its 2nd conference, held at Jeddah, Saudi Arabia, from 10t to 16th Rabi-ul-Thani,
1406H/22nd to 28th Dec. 1985.

240 In its 9th Session, held at Complex of “The Muslim World League’, Makkah al-Mukarramah,
Saudi Arabia, from 12t to 19the Rajab 1406H.

241 9th Conference, held at Abu Dhabi, UAE, from 1st to 6th Zul-Q’adah, 1415H/ 1st to 6th April
1995.
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their customers upon lending them loan for any purpose or be it the
payment made by the banks to its customers against their deposits

which they maintain with the banks.

Determination Point-XI

Whether Pakistan will have to obey its international commitments
on payment of interest or Riba on international loans already taken,
and how to deal with the future foreign borrowing of the

Government in accordance with the Islamic Injunctions?

122. This is a very relevant question which was raised before us
in different forms. We have thoroughly examined it from all aspects.
The international commitments of any country are generally governed
by the principles of international law. International law is also called
the law of treaties being based on international, multilateral or
bilateral treaties, agreements commitments etc. between two or more
sovereign states or international bodies. According to the principles of
Islamic Jurisprudence also the international law is considered as law of
treaties. Although, it is a very vast subject, for the sake of brevity we
would limit ourselves by relying on the fact that all the contemporary

authors discuss Islamic international law in the context of modern
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international law theory.?*2 The legal basis of the Islamic International
law and international commitments are based upon all international
treaties and agreements executed by the Holy Prophet (SAW) himself;
and subsequently by the Khulafia-i-Rashedun. The governing basis of

these treaties are derived from the following Aayat of the Holy Quran:

>384 13850 el 2 L
O ye who believe! fulfil (all) obligations

(1:OA/LDJ/<UT}J|)-)/‘/’/z)(uu'/“VL?J!}J’}UV“M_J

54

02208 5680 Sl 551

and fulfil (every) engagement, for (every) engagement will be
enquired into (on the Day of Reckoning).

-Jﬁua//vﬂ/"u'ﬁt_/l,ijgf,r)//bz/,qui

There are some Ahadith on this subject which
categorically stressed upon the mandatory obligation of
Muslims regarding the fulfillment of their commitments and
promise be it personal or international. According to one
Hadith mentioned in kitab al-Aqdiyah of Sunnan Abu Daud:

b Je bkl glas e W Lo b Jply I8

Ut PG ST e by 2

242 Maurits Berger, Islamic International

Lawhttps://www.oxfordbibliographies.com/view/document/o0bo-9780199796953/0b0-9780199796953-

0170.xml
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Prophet (SAW) said “the Muslims are bound by their

commitments "

Based on this Hadith and many other Ahadith?** which explain
the mandatory nature of promises and commitments for the Muslims,
the Muslim Jurists have formulated a maxim which generally

provides the basis of Islamic International Law.

«5-@193}3 e 5}&;&.23\»

“Muslims are bound by their commitments.”

123. This principle which is based on the above mentioned
Hadith precisely gives us the guidance to deal with the issue under
consideration. This principle of Islamic law makes international
commitments binding and mandatory upon the Muslims. Same is the
case of all and any international financial commitment made or
executed by Pakistan. They will all remain binding on Pakistan as it is
an Islamic State. According to the Injunctions of Islam Pakistan will
have to fulfill all of its commitments in this regard no matter what. The
only permissible way out from these commitments would be by way
of mutual consent and mutual agreement. Under Islamic Law a contact

can only be renegotiated through mutual agreement of the parties.

DU 63515 gl 1484 i anso B ASLeud piond Al 5,38 K 826 e 5 291 G100 8L LS o o™
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With this backdrop presentations were given to us, which were
based, inter alia, on REFERENCE GUIDE: ISLAMIC FINANCE FOR
INFRASTRUCTURE PPP PROJECTS, Prepared by World Bank Group,
PPAF and IsDB 2019,245 made by different financial and banking
experts, they argued before us that some of the Shairah-Complaint
mode of financing can be used to convert the interest based debt of
Pakistan into Shariah-Complaint Mode of Financing . The Guide
outlines some Islamic finance structures that are used to finance

Infrastructure projects including:

1. Istisna Based Financing

Istisna is a sale contract pursuant to which the seller undertakes
to (i) manufacture/build certain specific assets for an agreed price and
in accordance with agreed specifications and (ii) deliver such assets to

the purchaser at an agreed time.

2.Istisna - Ijarah based financing

An istasna -ijarah structure is the combination of two separate
structures (an istisna and an ijarah) in one transaction. An istisna
(manufacture/build) contract is generally used for the construction

phase, when the underlying assets are procured. An ijarah (leasing)

> https://ppp.worldbank.org/public-private-partnership/library/reference-guide-islamic-finance-

infrastructure-ppp-projects
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contract is put in place for the operation phase, when the assets are

ready for their intended purposes.

3.Wakalah - Ijarah based financing

Under a wakalah-ijarah structure, the project company is
appointed as the Islamic financiers’ agent (or wakil) in accordance
with the terms of a wakalah (agency) agreement. A wakalah (agency)
agreement largely fulfils the same function as an istiana agreement
under an istisna-ijarah-based structure, although being a wakalah
(agency) agreement, the contractual relationship between the Islamic
financier, as principal (or muwakkil), and the project company, as
agent (or wakil), is different. The project company procures the
construction, development, and delivery of the project assets identified

in the wakalah (agency) agreement as agent for the Islamic financiers

4. Muskarakah- Istisna- ljarah based financing structures:

Under this structure, the musharakah (project) will need a
manager to implement the musharakah business plan. Pursuant to a
musharakah management agreement, both musharakah partners (the
project company and the Islamic financiers) will appoint the project
company as a manager of the musharakah to implement the
musharakah business plan. The project company, in its capacity as the

manager of the musharakah, will enter equipment procurement
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contract or construction contract(s) with EPC/construction
contractor(s) and other parties to complete the project in accordance

with the musharakah business plan.

The musharakah manager will ensure that the project is
implemented within the estimated parameters of project costs in
accordance with the musharakah business plan. The Islamic financiers
will lease their undivided share in the musharakah to the project

company by entering into a lease agreement.

124. According to the arguments of some experts and
practitioners for future foreign borrowing at national level numbers of
possibilities are available to follow the Shariah-Compliant modes of
Islamic Financing. At the sovereign level Pakistan is already utilizing
the Islamic Finance Facilities from international banks and the country
has also successfully issued international [jarah Sukuk. At present the
International monitory institutions and international banks
acknowledge the different modes of Islamic finance. We have noticed
from the Islamic Finance literature provided to us by different experts
that major international banks and multi-lateral agencies including
IMF, World Bank, Asian Development Bank etc. accept Islamic finance
as a key area and are offering different Shariah-compliant solutions as

well. Resultantly, there are many options available for Government of
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Pakistan to convert its international borrowing to Shariah Compliant

modes, Some of these options include:

i. Regular issuance of International Sukuk

ii. Islamic Project Financing / Infrastructure financing based on
Musharakah , ljarah & Diminishing Musharakah

iii. ~Commercial financing from International Bank using Murabaha
and Commodity Murabaha structures.

iv. Working Capital & Trade Finance lines on Murabaha & Salam.

v. Conversion of existing financing like China Pakistan Economic
Corridor (CPEC) to Islamic mode.

125. According to IMF, Sukuk are well-suited for infrastructure
financing because of their risk-sharing property and could also helpful
financing gaps. Government can use different type of Sukuk structures
with an aim to develop the necessary infrastructure, meeting budget
needs and paying off conventional debts the increased sovereign
issuance Sukuk must be underpinned by sound public financial

management.

Sukuk can be issued by the government aimed at meeting

following needs:

Funding for Government Need
General Financing

Project Sukuk

Infrastructure Sukuk

Budget Financing

Conversion from Debt

NS AR L=

Shariah Compliance
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8. Promotion of IFI
9. Alternative & Green Energy
10. Sustainable Growth Project

According to these experts in the financial world of today, Sukuk
has emerged as an internationally accepted Shariah-Compliant
alternative to government borrowing. Therefore, these experts of
Islamic Finance and Interest Free Banking or Islamic Banking are of the
view in the light of there through experience and study of application
of such experience in the different parts of the Muslim World that in
order to convert the interest based debt, different type of Sukuk
issuance can be initiated by Pakistan Government through Ministry of
Finance. They also suggested that following are some different types of

Sukuk available for the Government:

a) Issuance of International Ijarah Sukuk for general funding needs
& conversion from interest-based borrowing to Islamic finance.

b) Issuance of Project Financing Sukuk based on Istisna & Jjarah.

c) Issuance of Salam & Murabaha Sukuk for financing imports like
Oil.

d) Green Sukuk for clean Energy.

e) Environmental, Social and Governance (ESG) Sukuk for
Sustainable growth projects like health, sanitation, water,
sustainable cities and clean infrastructure.

f) Wakalah & Musharakah based Sukuk for new project financing.
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126. Apart from Sukuk these Islamic Banking and Islamic
Finance experts explained that the following Shariah-Compliant

Modes are available for future foreign borrowing:

a) Islamic Project Financing / Infrastructure financing based on
Musharakah , [jarah & Diminishing Musharakah

b) Commercial financing from International Bank using Murabaha
and Commodity Murabaha structures.

c) Working Capital & Trade Finance lines on Murabaha & Salam.

d) Conversion of existing financing like China Pakistan Economic
Corridor (CPEC) to Islamic mode.

127. For financing of infrastructure projects & other
development project, the government can obtain Islamic Project
Financing/Infrastructure financing on bilateral basis as well as on the
basis of Syndicate arrangements on the Shariah Compliant modes for
long term projects like Road, Motorways, Dams, Infrastructure
development, hospitals, housing projects etc. Musharakah-Jjarah &
Diminishing Musharakah based solutions are present in the market
and are being used by local banks and as well as international banks
and DFIs to invest and finance long term projects in the country on
Shariah compliant modes. International Finance Corporation (IFC -
World Bank) and Asian Development Bank has shown keen interest

and IFC has participated under Islamic modes already in Pakistan.?46

%8 Islamic Banking Opportunities Across Small and Medium Enterprises. Pakistan

https://openknowledge.worldbank.org/handle/10986/26098?show=full
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Similarly, Islamic Development Bank Jeddah has also provided

Shariah Complaint financing in Pakistan for longer term projects.?*

128. Regarding, = commercial financing options from
International banks in the past, the Government of Pakistan has taken
commercial financing on Islamic modes from international market for
Reserve requirement, loan repayment and other needs. The common
mode used for short-term and medium-term financing are Murabaha
& Commodity Murabaha. The modes can be used to convert the

conventional financing by Government of Pakistan.

129. Pakistan can use Working Capital lines and Trade Finance
lines on Shariah Compliant basis to finance import of Oil, LNG and
commodities under Murabaha financing facilities and Salam based
financing. IDB Jeddah has extended Murabaha based Trade lines to
Ministry of Finance in the past as well. These lines can be used to shift

toward Islamic modes.

130. These experts also proposed that conversion of financing
under CPEC to Islamic mode is not only possible but feasible too.
According to these experts the CPEC loan can be restructured as
Islamic Syndicate or Islamic Project Financing. Further according to

them China has already shown keen interest for Islamic Financing

7 https://www.isdb.org/pakistan
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alternatives for the development projects. As a proof in this regard, the
establishment of a dedicated AIFDC (Academy of the Islamic Finance
Development in Countries along “Belt and Road”) in April 2017
reflects the keen interest of China in financing the development of such
projects through Shariah- compliant sustainable modes.?*® According
to some Islamic Finance experts:
“This Academy acts as a repository of knowledge for
issues and undertakes studies on contemporary issues
in the Islamic financial industry. Moreover, AIFDC
contributes to provide a platform for practitioners,
scholars, regulators, and academicians to have greater
engagement via research and dialogue in countries
along “Belt and Road” with the aim to promote

innovation and dynamism and thus extend the

boundaries of Islamic finance.”24
131. In support of their claims they produced many financial
reports of the world renowned financial institutions and statistics
verified by reputed financial institutions. All data which was
presented and relied upon was verifiable through the respective
websites of these institutions including World Bank, IMF, ADB , and
IsDB etc. including the Chinese Initiatives for adoption of Shariah-

Compliant Mode of Financing for projects associated with the Belt and

%8 https://aifdc.xisu.edu.cn/OVERVIEWS/about_AIFDC.htm

Ibid. and Rise of Islamic Finance on China’s Belf and Road. https://thediplomat.com/2019/02/the-rise-
of-islamic-finance-on-chinas-belt-and-road/

249



251

Shariat Petition No.30-L of 1991 &
All other 81 connected matters relating to Riba/Interest

Road Initiative (BRI) anywhere in the area where BRI project has its

foot print.

132. After deliberation on the issue, and hearing the
submissions made by the financial and banking experts and reviewing

the reply of the State Bank of Pakistan we are of clear view that:

Firstly, according to the Injunctions of Islam Pakistan is bound to
tulfill all or any financial obligation regarding foreign debt. However,
according to Islamic Injunctions if it wants to convert those obligations
from Riba based transaction to the Shariah-Compliant mode, then it is

also possible but only with the mutual consent of the parties.

Secondly, for future foreign borrowing there are enough Shariah-
Compliant modes available in the international financial market which
can be used and which are well recognized by the International Banks
and Financial Institutions. Hence any argument that Islamic mode of
financing or Shariah Complaint modes for international borrowings
are not available does not have any factual backing. However, which
Shariah-compliant mode is to be adopted completely depends upon

the Government of Pakistan.

Determination Point-XI1:

Whether the Federal Shariat Court should give timeline to the

Government to take necessary steps for formulation of
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legislation which can provide enabling legal framework
necessary to transform the Conventional Banking System into

Riba-Free or Islamic Banking System.

133. During the argument the Attorney General for Pakistan
requested that the court must show restraint in giving any timeline for
the implementation of its decision. We gave this request of the
Government a serious thought. We are of the view that the following
provision of the Constitution of Pakistan is very much clear on this
point:

“203 D.
(2)

(@)  thereasons for its holding that opinion and

(b)  the extent to which such law or provision is so repugnant;

and specify the day on which the decision shall take effect”

[Emphasis added]

Hence it is a constitutional requirement. We are of the view that
this provision of the Constitution is linked with and associated to one
of the important principles of Shariah which is known as Tadarru;j?*
(zo4) or the Principle of Gradualism. This Principle is based on
number of Verses of the Holy Quran and Sunnat al-Nabawi (SAW).
The foundation of this principle is drawn by the jurists from the

manner in which some Hukm I Shari, were revealed in gradual

20 Siyasat al-tadarruj fi tatbiq al-ahkam al-shar‘tyah by Zibari, lyad Kamil lbrahim
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manner or in stages. The most famous one in this regard is the
revelation of Hukm for the Prohibition of Khumar (Alcohol drinking)
which revealed in three stages. Another important Hukm which
revealed in stages is the Hukum of Prohibition of Riba which we have
already discussed at length in this judgment earlier. In addition to
number of verses of the Holy Quran from which the Jurists have
drawn this principle of gradualism, the revelation of the holy Quran
itself over a period of twenty three years is also presented as an
evidence for application of Shari’ah step by step in accordance with the
circumstances and ability of the recipients. We are also aware of the
fact that a lot of many jurists are of the view that the Principle of
Gradualism or Tadarruj (z_)) for implementation of Shariah rulings
should be used and applied with caution and care which is called
ratiocination?! and accordingly it should be implemented in a well-
ordered manner.

134. Constitutionally Pakistan is an Islamic State and
implementation of Islamic Injunctions is our Constitutional duty.
Moreover it is our fundamental belief that Islam is complete and
comprehensive code of life and it is applicable for all times to come.
The beacon of our guidance is the Holy Quran and Sunnah of our

Prophet Muhammad (SAW). The Principle of gradualism (Tadarruj)

251 . . . . . .
Principles of Islamic Jurisprudence . Hashim Kamali
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was practiced by the Prophet Muhammad (SAW), and by his
companions and their successors. The principle of gradualism has
always been considered by the Islamic jurists as an effective strategy to
implement any policy in a society particularly regarding
implementation of Shar’ah ruling.

Hence we are of the view that under the prevalent circumstances it is
appropriate and suitable for us to set a time line for complete
implementation of our decision which is also a Constitutional
requirement as discussed herein above, at the same time we also hold
that:

i. The concept of Gradualism should not be used by the
Government as a cause to delay the implementation of our
ruling as unfortunately we have witnessed in the past in this
very case of Prohibition of Riba, wherein the Government
sought additional time for transformation of economy from
the Shariat Appellate Bench of the Supreme Court and two
years’ time was granted to the Government. Resultantly,
almost two decades have passed after that grant of time and
still the final goal of complete elimination of Riba is still very
distant. Hence intentional delay is not permissible under the
garb of gradualism. Therefore, the initial steps should

immediately be started to achieve the ultimate goal in such a
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manner that the target should completely be achieved within
the set time period.

ii. =~ The process of Gradualism should be applied subject to
observation of the following Principle :

a. Jurisprudence of priorities (Figh Aulawiyyat)
(<lsls¥) 438) or (Principle of priority) must be observed.
In the Islamic jurisprudence of priorities, actions have
their hierarchies according to their levels of significance
and importance .This means that, there are certain
obligatory actions which are preceded by certain action
which are considered as secondary in nature. The
arrangement of priorities is an objective analytical
process according to the amount of the positive and
negative effects of certain decisions or actions. The
jurisprudence of priorities weighs the factors of
urgency, importance and effects in making decisions
between available choices.

b. Fighul Waq'i (&8sl 4%) (Jurisprudence of reality) is an
Islamic Jurisprudence to understand the contemporary
problems. Figh al-Waq'i is a discipline that discusses
the current state of jurisprudence in terms of factors

and realities that affect the community, state. It helps
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1ii.

V.

in protecting the ways to protect the progress of

Muslims at the present and future.
c. Fagh ul-Maalat (Qyu‘ 439) (Jurisprudence of prospects)

or (consequences of an action) must be applied under
the disciplines of maqasid al-Shariah (objectives of
Islamic law), and with reference to a realistic
understanding of actual issues and realities, thereby
ensuring its application is in line with Islamic principles.
The application of maalat is helpful in constituting
practical and realistic approach in the application of
Islamic rules
It is very important to understand that in the contemporary
world Gradualism is the way or a strategy for achieving the
goal of Shariah; it is not the goal itself. The purpose and aim
of adopting Gradualism is to establish the Shariah rulings in
every sphere of life in a planned way.
In the context of this case the purpose of granting time will
provide space to the Government to completely and wholly
implementation of Prohibition of Riba by taking practical
steps. The concept of Gradualism is only related to the

implementation procedure of a Hukm al-Shari’.
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135. Now keeping in view the actual reality and the prevalent
economic condition of the country which is a Sharia requirement
before taking such a decision in accordance with the principles of Figh
ul-Waq'i (Jurisprudence of reality) and also to adopt the approach of
gradualism for the study transformation of the conventional interest
based system to an Interest-free System which is in accordance with
the Islamic Principle of Gradualism Tadarruj which is much required
while dealing with fiscal matters. Above all to avoid any adverse
effect over the economy that is also necessary to keep in mind
according to the principles of Fagh ul-Maalat (Jurisprudence of
prospects) or (consequences of an action).

136. Now the question arises how much time will be needed to
transform the conventional interest based system into a Riba-free
economic system. We asked from the Attorney General for Pakistan as
well as from the counsel of the State Bank of Pakistan to answer this
question that how much time will be needed to transform the
conventional interest based system into Riba-free economic system
completely, in light of the current economic situation and international
economic commitments of Pakistan. In response the Attorney General
for Pakistan made a commitment that after consulting the Governor of
the State Bank of Pakistan as well as the Finance Minister alongwith

other relevant authorities in the Government of Pakistan, he would let
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this Court know the answer of this question. However, despite the
lapse of several dates of hearing he did not answer our question.
Instead he reiterated his earlier request for not setting any time limit
for elimination of Riba. Consequently, we asked this specific question
from different experts, practitioners and scholars. Dr. Wigar Masood
a Former Federal Secretory Finance Division Government of Pakistan
having a  vast first-hand experience economics and fiscal policy
management of the Government was of the view that there are certain
aspects of our conventional banking system which can be converted to
Interest-Free Banking without any delay as all the necessary legal
framework is already available like the deposit side of the banks, at the
same time some other aspects like borrowing side of the Government
though they are feasible and practical but will need time. According to
his opinion five years’ time is reasonable to implement the Riba Free
banking completely. Same question was put to an Expert, Mr. Ali
Ahmed Siddique who is a renowned academician of Islamic Banking
associated with IBA Karachi and also a Banker. He also acknowledged
that this process of transformation will need some time but it is not
impossible. He gave the example of Faisal Islamic Bank which almost
converted from conventional bank to a successful Islamic Bank in five
years. On this analogy he also suggested that five years’ time will be

sufficient for this transformation. Similarly, a Jurist Consult Professor
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Dr. Attige us Zafar an expert of Islamic Economics, who remained
Professor in International Islamic University Islamabad, and is also
author of some relevant books and articles was of the view that seven
years’ time will be more than enough for this transformation. Another
Jurist Consult Dr. Muhammad Ayub a former director of the State
Bank of Pakistan was of the view that keeping a realistic approach in
mind, this transfer will require reasonable time. Some experts were of
the view that in light of our international commitments ten years’ time
is appropriate for complete transformation of the economy from an
interest based conventional economy to a Riba-free economy. On the
contrary, some experts were of the view that three years’ time is
enough because much of the work has already been done. They argued
that the existence of Legal framework in the form of relevant Laws,
Directives and the Guideline of the State Bank of Pakistan to support
and promote Islamic Banking is already available. Existence of Shariah
Standard for Audit and Accounting approved by the State Bank of
Pakistan and above all the existence of number of full-fledged Islamic
Banks in addition to many conventional Banks with branches or
windows of Islamic Banking is ample evidence that this
transformation can be completed very easily within three years.

After listing to the experts in addition to the failure of the Attorney

General for Pakistan in providing an answer to our question i.e. how
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much time would be required for the transformation of our economy,
we have decided to decline the request of the Attorney General for
Pakistan as well as of the counsel of the State Bank of Pakistan with
regard to not setting any timeline for complete elimination of Riba
from the country. We also hold that the setting of the timeline is the
requirement of the Constitution which also fulfills the requirement of
Shariah as in some situation time is required for proper

implementation of a Shariah ruling.

137. Now we will examine every law or provision of law which

are challenged before us through these Shariat Petitions:

I. THE INTEREST ACT, 1839 (XXXII of 1839)

The law states as follows:

"An Act concerning the allowance of Interest in certain Cases.

Preamble. Whereas it is expedient to extend to the
territories under the Government of the East India Company, as
well within the jurisdiction of Her Majesty's Courts as elsewhere,
the provisions of the Statute 3rd and 4th William IV, Chapter 42,

section 28, concerning the allowance of interest in certain cases;

Power of Court to allow interest. It is, therefore, hereby

enacted that, upon all debts or sums certain payable at a certain
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time or otherwise, the Court before which such debts or sums

may be recovered may, if it shall think fit, allow interest to the

creditor at a rate not exceeding the current rate of interest from

the time when such debts or sums certain were payable, if such

debts or sums be payable by virtue of some written instrument at
a certain time; or if payable otherwise, then from the time when
demand of payment shall have been made in writing, so as such
demand shall give notice to the debtor that interest will be
claimed from the date of such demand until the term of
payment: provided that interest shall be payable in all cases in

which it is now payable by law."

[Emphasis added]

138. This is the fundamental law which was an initial attempt to
introduce the charging of ‘interest’ in the legal system. Through this
law by legitimizing the payment of interest upon a loan or sums
certain payable at a certain time or otherwise the concept of charging
interest inculcated in the legal system. This concept later on leached to
different statutes like the Negotiable Instruments Act and different
sections of Code of Civil Procedure etc. which we will examine later
on. It is very unfortunate that such a law which is not even the legacy

of British Raj but of East India Company is not yet repealed despite the
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existence of Art 38 (f) in our Constitution. This law is an ideological
burden which we inherited from our colonial past. It has deep rooted
impact on the whole legal system which we inherited from the British

era.

139. This is the law which initially vested a right and conferred
powers upon the court to grant ‘interest’ upon any debt or sums
payable and linked its calculation with the banking interest approved
rate set by the government. This is the basic difference which makes
such payment a category of Riba not compensation. The linking of
such amount which is payable with time or delay in making payment
makes it a form of Riba al-Nasia. Which mean until certain period the
debtor has to pay certain amount and after the lapse of certain time he
has to pay more amount. Moreover, on the other hand fixing it with
the prevalent rate of interest in certain percentage also puts it in the
category of Riba instead of compensation, for, the compensation of any
damage done depends upon the nature of damage hence changes from
case to case, especially when it is awarded by a court then it should be

equitable not fixed.

140. For the reasons already discussed in detail we would hold
that the Interest Act, 1839 is repugnant to the Injunctions of Islam as

laid down in the Holy Qur'an and Sunnah of the Holy Prophet (SAW).
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141. The repugnancy of this law with the injunctions of Islam
was also discussed at some length in a case titled Habib Bank Limited
v. Muhammad Hussain and another (P L D 1987 Kar. 612,) in addition
to that Council of Islamic Ideology has already recommended that this

law is to be repealed.

II. THE GOVERNMENT SAVINGS BANKS ACT 1873 (ACT

No.V OF 1873).

Section 10 of this Act is challenged before us which provides the
payment of saving to the nominee of a person after his death. This

section protects the right of the executor of deposit.

Section 10, reads as under:--

"5.10. Any deposit made by, or on behalf of, any minor
may be paid to him personally if he made the deposit, or to his
guardian for his use if the deposit was made by any person other

than the minor, together with the interest accrued thereon."

[Emphasis added]

142. The above provision of law provides for payment of saving
in the banks together with interest accrued thereon to the nominee of
the account holder. With the existence of a phrase “ together with the
interest accrued thereon” in the above said section of law makes it

clearly Riba which is prohibited for all the reasons discussed earlier we
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have declared this section of the law as repugnant to the Injunctions of
Islam. We also direct that such deposits should be made in accordance
with Sharaih-Compliant banking deposits modes approved by the
State Bank of Pakistan so that the purpose of the law may not be

botched.

III. The Negotiable Instruments Act, 1881.

The Sections 78, 80,114 and 117 ( c) of the Negotiable Instruments
Act, 1881 are challenged. We examined them and declared that so far
as any Promissory Note or Bill of exchange or any other kind of
negotiable instrument are concerned, we have to see the purpose of
their creation, if the transaction made through any negotiable
instrument is based on interest then the creation of such negotiable
instruments are considered as repugnant to the injunctions of Islam as
laid down in the holy Quran and Sunnah because they secure an
interest based transaction. If any negotiable instrument is based on any
State Bank of Pakistan’s approved Shariah-compliant transaction then
it is not against the injunctions of Islam; Government is also directed to
take measury amendments in the above mentioned Sections to serve

this purpose and remove the ambiguity regarding presence of interest.

IV. The Land Acquisition Act, 1894.
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143. Section 28, 32, 33 and 34 of the Land Acquisition Act 1894
are challenge and after thorough examination we declare that the
increase or addition in the form of interest under section 28 and 34
over the debt payable in the form of compensation by the acquiring
authority to the land owners is clearly Riba hence prohibited being
against the injunctions of Islam. The section 32 talks about the
investment of the Government in respect of acquired land of a person
who has no alienable right attached to that land. The government is
empowered by virtue of this section either to invest in that land or in
other approved securities as the court may direct. For section 32 we
declare that in such a situation the Government must invest in any of
the State Bank of Pakistan ‘s approved Shariah-compliant instruments.
Similarly in section 33 the word “interest” should be declared and the
money be invested in the State Bank of Pakistan’s approved Shariah-
compliant instrument. The Section 34 itself differentiate between the
interest payable on the amount of award and the amount awarded as
compensation so we declare that the amount which is payable as
“interest” according to this section is repugnant to the injunction of
Islam. However, the payment of award must comply with the
fundamental principles of Islam which is relevant for payment of
award in land acquisition. The amount awarded as compensation must

not be equated with the banking interest rate in any respect.
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V. Code of Civil Procedure, 1908

Following provisions of the Code of Civil Procedure were

examined by us:

Section 2(12), 34 , 34-A, 34 B, 35 (3) and 144 (1);

Order XXI. Rule 11 (2)(g);

Order XXI Rule 38

Order XXI, Rule 79 (3)

Order XXI, Rule 80 (3)

Order XXI, Rule 93

Order XXXIV, Rule 2(1) (a) (i), (iii) (c) (i) and (ii);

Order XXXIV, Rule 2(2);

Order XXX1V, Rule 4;

Oder XXXIV, Rule 7 (1)(a)(i) and (iii) (c) (i) & (ii);

Order XXXIV, Rule 7 (2);

Order XXXIV. Rule 11;

Oder XXXIV, Rule 13 (1);

Oder XXXVII, Rule 2;
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Order XXXIX, Rule 9;

144. For the reasons discussed herein before the word “interest’
wherever appearing in these provisions is declared repugnant to the

injunction of Islam hence shall be deleted accordingly.

145. The word ‘interest’” wherever appears in the meaning of
banking interest will be deleted and wherever appears in the meaning
of payment of compensation for causing any damage shall be
substituted with appropriate phrase clearly conveying the meaning of
payment of compensation of actual material damage which cannot be
awarded at some fixed rate linked with banking interest or at some

fixed percentage.

VI. COOPERATIVE SOCIETIES ACT, 1925.

The provision of section 59(2)(e) of the Cooperative Societies Act,
1925, has been challenged before us which talks about the interest (or
return) due on any amount payable. In addition to that the Sections, 33
A, 71 (2) (m) (ee) are also challenged which talk about the payment of
the principal and interest on debenture issued by the registrar of
societies. Similarly, Section 50 also contains the reference of “interest’ in
it. We examined all these provisions and for the reasons already
discussed in detail we declare all those provisions of law which

contain the word interest as repugnant to the Injunctions of Islam as
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laid down in the Holy Qur'an and Sunnah of the Holy Prophet
(S.AW.), and the Government is directed accordingly to delete the
phrase "interest (or return), if any, due on such amount” and the word

“interest” from the impugned sections.

VII. THE COOPERATIVE SOCIETIES RULES. 1927.

The above Rules have been framed by the Government as
empowered under the Co-operative Societies Act, 1925, to regulate the
proceedings etc. under the Coorporate Societies Act, 1925. Rules
14(1)(h), 22 and 41 along with appendices 1 to 4 have been challenged

before us.

Clause (h) of sub-rule (1) of rule 14 of the Cooperative Societies '
Rules, 1927, inter alia, provides for maintaining register of “interest
account”. Rule 22 relates to the deduction of “all accrued interest”
which is overdue from the gross profits of the year before the net
profits are arrived at and. Further it provides that all accrued interest,
that has been so deducted from the profits of the year and is actually
recovered during the subsequent year may be added to the profit of
the subsequent year. Rule 41, inter alia, provides proving of interest by
a creditor up to the date of the Registrar's order for winding up and

fixation of the rate of interest by the Registrar in liquidation
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proceedings. Appendices 1 to 4 set out certain forms containing

mention of the term ‘interest’.

146. In view of the detailed discussion above, the provisions of
interest, challenged before us, as quoted above, along with four
appendices and as a consequence under these Rules any impugned
circular made thereunder contains the provision of word ‘interest” are
held to be repugnant to the Injunctions of Islam as laid down in the

Holy Qur'an and Sunnah of the Holy Prophet (5.A.W.).

(Vi) THE STATE BANK OF PAKISTAN ACT, 1956.

Vide Shariat Petition No.17-1 of 1990 sub-section 1 of Section 22
of The State Bank of Pakistan Act, 1956 was challenged, which
empowers the State Bank of Pakistan, to notify the standard rate
showing its readiness to buy or re-discount bills of exchange or other

commercial papers for purchase on the basis of interest under the

aforesaid act. The said section states:

Section. 22 (1).--The Bank shall make public from time to
time the standard rate at which it is prepared to buy or re-
discount bills of exchange or other commercial papers
eligible for purchase on the basis of interest under this Act.

147. Upon which, earlier the Federal Shariat Court duly
deliberated and declared this section on the basis of interest as

repugnant to the Injunctions of Islam as laid down in the Holy Quran



270

Shariat Petition No.30-L of 1991 &
All other 81 connected matters relating to Riba/Interest

and Sunnah of the Holy Prophet. The same was upheld by the Shariat

Appellate Bench.

The subsection (1) of Section 22 of the State Bank of Pakistan Act,
1956 was subsequently substituted by Section 5 of the Ordinance 110 of
2002, (w.e.f. 04-11-2002). Now after this substitution section 22 reads as

follows:

“(1) The Bank shall make public from time to
time the standard service charges at which it is
prepared to provide financial accommodation to the
borrowing entities.

(2) In respect of finance provided by the Bank it
may determine, from time to time, the terms and
conditions either generally or specially”
148. In the light of the above mentioned amendment the
wording of the Section 22 of The State Bank of Pakistan Act 1956 is
completely changed. The word interest is no more there on the basis of
which the same section was declared as repugnant to the Injunctions of
Islam. Before us no argument was forwarded by the petitioner on the
substituted section 22 of the State Bank of Pakistan Act, 1956. We have
examined this amended section and decided that, the Shariat Petition
No. 17-1 of 1990, due to this amendment in the section 22 has become

infructuous. Hence it is disposed of accordingly. However we have

taken special notice of this amendment made in Section 22 of the State
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Bank of Pakistan Act, 1956. It legally empowers the State Bank of

Pakistan to introduce Interest-Free Banking in Pakistan.

(IX) The West Pakistan Money-Lenders’” Ordinance,

1960

We have examined this law completely. This law pertains
to money-lending and money-lenders and the activity of lending
money on interest. This law defines the term “interst’, “money-lending’
and ‘money lender’ in such a manner that they unequivocally fall with
in the category of Riba as we have discussed in detail as supra. Hence,
we have to declare that this complete law is against the injunctions of

Islam as laid down in the holy Quran and Sunnah.

(X) The West Pakistan Money-Lenders” Rule, 1965,

These Rules are made under The West Pakistan Money-Lenders’
Ordinance, 1960 therefore for the reasons stated herein before
regarding the repugnancy of the West Pakistan Money-Lenders’
Ordinance, 1960 from Islam, these Rules are also declared repugnant
to the injunctions of Islam as laid down in the Holy Quran and Sunnah

of the Holy Prophet (5.A.W).

(XI) The Punjab Money-Lenders” Ordinance, 1960 (W.P

Ordinance XXIV of 1960)
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After the break-up of One-Unit all the four provinces
promulgated the same Ordinance, nothing was changed in that law so
it did contain the same provisions which were against the Injunctions
of Islam; but in Punjab Province during the pendency of the case
before us that law was repealed with the promulgation of The Punjab
Prohibition of Private Money Lending Act 2007 ( Act VI of 2007) dated
30 June 2007 rendering the Shariat Petition challenging this law as
infructuous, hence the Shariat Petition No.67-1 of 1991 is disposed of

accordingly.

(XII) The Sindh Money -Lenders” Ordinance, 1960

This law is a copy of the West Pakistan Monry-Lenders’
Ordinance 1960 only with a change in the nomenclature which was
done on the break-up of the One-Unit hence it is also declared as
against the Injunctions of Islam as laid down in the Holy Quran and

Sunnah for the reasons already discussed herein before.

(XIIT) The N.W.F.P. Money-Lenders” Ordinance, 1960

This law was challenged which was against the Injunctions of
Islam. For all the reasons we have given while deciding the West
Pakistan Money-Lender Ordinance 1960 because it is the same law
only its title was changed after the breakup of the One Unit. During

the pendency of this Shariat Petition No.66-1 of 1991, this law was
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substituted by another law called “The Khyber Pakhtunkhwa Interest
of Personal Loans Prevention Act 2007,” which repealed certain
provisions of law titled “The N.W.F.P. Money-Lenders” Ordinance,

1960.” Then afterwards, once again “The Khyber Pakhtunkhwa
Interest of Personal Loans Prevention Act 2007.” was further
substituted by “The Khyber Pakhtunkhwa Prohibition of Interest on
Private Loan Act 2016.” This law vide its section 18 repealed the
earlier promulgated law i.e “The Khyber Pakhtunkhwa Interest of
Personal Loans Prevention Act 2007 (Khyber Pakhtunkhwa Act No. III
of 2007)”, technically it was reviving of the provision of The N.W.F.P.
Money-Lenders” Ordinance ,1960 which were earlier repealed by The
Khyber Pakhtunkhwa Interest of Personal Loans Prevention Act 2007
(Khyber Pakhtunkhwa Act No.IIl of 2007). Hence we have examined
and hereby declare The N.W.F.P. Money-Lenders” Ordinance, 1960 as
against the Injunctions of Islam for all the reasons mentioned herein

before.

(XIV) The Balochistan Money-Lenders” Ordnance 1960

This law was challenged in the Shariat Petition No.65-1 of 1991.
But during the pendency of the case this was repealed by The

Baluchistan Prohibition of Private money Lending Act 2014 (Act. XXV



274

Shariat Petition No.30-L of 1991 &
All other 81 connected matters relating to Riba/Interest

of 1014) rendering the Shariat Petition as infructuous hence it is

accordingly disposed of.

XV. THE AGRICULTURAL DEVELOPMENT BANK RULES

1961.

The provisions of Rule 17 of the Agricultural Development

Bank Rules, 1961, as challenged read as under:--

"Rule 17. Interest fees commission and incidentals.--(1)

Loans shall be granted by the Bank at such rate or rates of

interest as the Board may from time to time specify.

(2) In specifying the rate or rates of interest under sub-rule

(1), the Board may also specify a higher rate of interest which the

Bank shall charge in the event of default of repayment of loan or
any installment thereof, not being a default due to any natural

calamity.

(3) In addition to interest, the Bank may also charge such
commission and incidental charges as the Board may from time

to time specify:'

[ Emphasis Added ]

The Agricultural Development Bank Rules, 1961, have been

framed under the industrial Development Bank Ordinance IV of 1961.
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The Agricultural Development Bank is constituted for the

development of agriculture and cottage industries in rural areas.

Rule 17, as quoted above, inter alia, empowers the Bank to
charge interest as specified by the Board constituted under the
Ordinance. The said Board has got powers to specify a higher rate of
interest which the Board shall charge in the event of default of

repayment of loan or any installment thereof.

149. For the reasons discussed earlier on the question of interest
and Riba, the provisions of sub-rules (1) and (2) of Rule 17 are declared
repugnant to the Injunctions of Islam and be deleted. The words "in

addition to interest" in sub-rule (3) of Rule 17 be also deleted.
XVI. THE BANKING COMPANIES ORDINANCE 1962.

Section 25 (2) (a) and (b) of the said Ordinance, is
challenged before us. These are very noteworthy provisions of
law involved in this case relating to elimination of Riba from our

economic system. Section 25(2) (a) states:

) S ——

25 (2). Without prejudice to the generality of the power
conferred by sub-section (1), the State Bank may give directions to
banking companies either generally or to any banking company or
group of banking companies in particular.—

(a) as to the credit ceilings to be maintained, credit targets to
be achieved for different purposes, sectors and regions, the purposes
for which advances may or may not be made, the margins to be
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maintained in respect of advances, the rates of interest, charges or
mark-up to be applied on advances and the maximum or minimum

profit sharing ratios; and
()

[Emphasis added ]

The Clause (a) of subsection (2) of section 25 relates to giving
of directions by the State Bank of Pakistan to banking companies
relating to the rates of interest or mark-up to be applied on

advances.

150. In the light of foregoing detailed discussion and
reasons mentioned therein, the provisions of Section 25(2)(a)
relating to interest and mark-up are held to be repugnant to the
Injunctions of Islam as laid down in the Holy Qur'an and Sunnah

of the Holy Prophet (5.A.W.).

We have taken notice of section 25 (2) (b) of the Banking

companies Ordinance, 1962 which states as under:

25(2). Without prejudice to the generality of the power
conferred by subsection (1), the State Bank may give directions
to banking companies either generally or to any banking
company or group of banking companies in particular---
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(b) prohibiting the giving of loans, advances and credit to any
borrower or group of borrowers on the basis of interest either for a
specific purpose or for any purpose whatsoever; and each banking
company shall be bound to comply with any direction so given."

[Emphasis added]

151. The State Bank of Pakistan by exercising the power so
conferred upon it by virtue of Clause (b) of Sub-Section 2 of Section 25
can prohibit advancing of loan on the basis of interest which can be a
key step to eliminate Riba from Pakistan. Meaning thereby that
Section 25 (2)(b) is the enabling section of law empowering the State
Bank of Pakistan to introduce Interest-Free Banking in Pakistan

without any delay.

XVII. THE BANKING COMPANIES RULES. 1963.

The provision of the said Rules, as challenged before us, reads as

under:---

"R.9. Interest on deposits.—-(1)... ... e ve vev e e v o

(2) Interest on foreign approved securities shall on realisation be
credited, if so desired by the banking company concerned, as soon as
possible, to an account at the place where the office of the National
Bank of Pakistan holding the securities under sub-rule (1) of rule 5 is
located, subject to the usual charges; and, in other cases, such interest

shall be remitted by the office of the National Bank of Pakistan to the
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principal office of the State Bank at the prevailing rate of exchange,

after deducting the usual charges.

(3) The principal office of the State Bank shall credit, as soon as
possible, the current account of the banking company maintained with
it with the interest realised on rupee securities, subject to the usual
charges, and with the amounts, if any, remitted from abroad by the

office of the National Bank of Pakistan under sub-rule (2)."

The Rule 9 which is challenged before us talks about the interest
on deposits. We have examined the Rules since, they pertain to interest
on deposits therefore in the light of discussion already made herein
before we declare them to be repugnant to the Injunctions of Islam as
laid down in the Holy Qur'an and Sunnah of the Holy Prophet

(S.A.W). It is directed that the subject rule shall be deleted.

XVII.THE BANKS (NATIONALIZATION) PAYMENT OF
COMPENSATION RULES, 1974.

Rule 9 of these Rules is challenged before us which talks about
the “Payment of interest”. In the light of our detailed discussion
regarding interest, already made above in this judgment, the
provisions of rule 9 referring to interest are held to be repugnant to the
Injunctions of Islam in accordance with the holy Quran and Sunnah.
We further direct that the provisions of the rule 9 should be redrafted

and reframed so that the returns of the profit relatable to the shares



279

Shariat Petition No.30-L of 1991 &
All other 81 connected matters relating to Riba/Interest

shall be managed through any State Bank of Pakistan’s approved

Shariah-Compliant Mode of financing and investment.

XIX. Section 24(6) and (8) of the House Building Finance
Corporation Act, 1952

In the Shariat petition No.01/L/2008 the petitioner challenged
Section 24(6) and (8) of the House Building Finance Corporation
Act,1952 being repugnant to the injunctions of Islam. During the
pendency of the said Shariat Petition the legal status of the House
Building Corporation was changed and it became The House Building
Finance Company Limited, which was incorporated on June 13, 2006
under the Companies Ordinance, 1984. Consequently, the House
Building Finance Corporation Act, 1952 was repealed by the House
Building Finance Corporation Act 2018. rendering that specific
Shariat Petition No. 1/L/20082 infructuous hence, it is disposed of

accordingly.

The Defense Saving Certificate Rules, 1967 , and
The Special Savings Certificates Rules, 1990

In Shariat Petition N0.8/1/1992, following provisions of the Defense
Saving Certificate Rules, 1967 have been challenged: Rules 44, 44-A, 45, 46,

47 of the Defence Saving Certificate Rules 1967.

Similarly, in Shariat Petition No S.P.NO.7/1/1992, Rules 6,7,8,9,10,11

and 12 of Special Savings Certificates Rules, 1990 are under challenge.
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In this regard, a questionnaire was formulated which, inter alia,

included the following two questions:

“Question No.9 Does interest occurring on provident fund

or saving bank to come under Riba?

This questionnaire was widely shared with Ulema and Scholars and a
number of them responded, including Dr. Nijatullah Siddiqui (Internationally
renowned scholar of Islamic banking and Islamic finance ), Maulana Gohar
Rehman, Dr. Saeed Ullah Qazi ( Expert of Islamic Economics), Dr. Maroof
Shah Sherazi ( A scholar who Translated the Tefseer of Syed Muhammad

Qutab, Fi Zill al-Quran), Dr. Zaman Akhtar ( Expert Islamic Economics) etc.

The above mentioned scholars unanimously are of the view that the
Defence Saving Certificate comes under the purview of Riba, therefore, the
impugned Defense Saving Certificate Rules, 1966 and The Special Savings
Certificates Rules, 1990 are repugnant to the Injunctions of Islam. We have
also examined these Rules and we are of the opinion that they are repugnant
to the injunctions of Islam as contained in the Holy Quran and Sunnah
because the amount charged upon them is clearly Riba for all the reason stated

herein before.

We further concur with the afore-stated view of the Islamic Scholars,
particularly, the opinion of Dr. Najat Ullah Siddiqui which is more relevant

here because it states the way forward also. The opinion states as follows:



281

Shariat Petition No.30-L of 1991 &
All other 81 connected matters relating to Riba/Interest

“....Saving Bank account or other similar scheme should be
regarded as Riba. It should also be noted that before savings can be
mobilized through instruments based on assuring in which case the

above mentioned scheme becomes redundant”

Therefore, if the Federeal Government wants to continue with this
scheme then the Federal Government is directed to make it clear that the
amounts so deposited in the National Savings through Defence Saving
Certificates and The Special Savings Certificates Rules, 1990 are invested in
any of the Shariat-Compliant Mode duly approved by the State Bank of
Pakistan. The Federal Government is further directed to amend the impugned

Rules accordingly.

The Mahana Amdani Account Rules.1983

Vide Shariat Petition No0.9-1 of 1992, Rule 9 of the Mahana Amdani

Account Rules was challenged. The said Rule is reproduced hereunder:

“9. Profit; - A deposit in an account shall earn profit in every cycle of five

years as shown below: -

On completion of Rate of profit per Rs. 100
1 year Rs. 12
2 years Rs. 25
3 years Rs.40
4 years Rs.70

5 years Rs.100
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We have examined the above mentioned Rules and concluded from the
wording thereof that in the absence of any Shariah-Complaint contract or
arrangement between the depositor and the National Savings in accordance of
which the payments are made by the National Savings to the depositors is
Riba. Therefore, the said Rule, in the absence of any explicit Shariah-
Compliant contract or arrangement renders them repugnant to the injunctions
of Islam. Further it is worth mentioning that during the pendency of the
above-referred Shariat Petitions, the Mahana Amdani Account Scheme has
been discontinued with effect from 17th May, 2003. And thus, Shariat Petition

No .9-/I /of 1992, became infructuous hence disposed of accordingly.

XX  The Legal Practitioner and Bar Council at 1973.

The Section 61(2)(c) of Legal Practitioner and Bar Council at 1973

Section 61(2)(c) is also challenged. This section states as follows:

Section 61 (1) --=-=-==s=nmmmmmemm e e e

(2) Where any such arrangement as has been referred to in sub-

section (1) has been made by a Bar Council,--

) I EE—
() T ——

(c) all sums received as premia under clause (b) and any interest or
profit accruing thereon shall be credited into the Group Insurance
Fund of the Bar Council;

[Emphasis added ]
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We have examined the impugned Section and hold that in this Section
phrase “any interest” is used as optional or alternative to the profit in the
accruing scheme on premium deposit. So the presence of word ‘any interest’
in the sense in which it occurs in this clause is held against the Injunctions of
Islam, which needs to be deleted and the clause be so amended that the
amount of premium so collected must be invested in any of the State Bank of

Pakistan’s Shariah-Complaint mode.

XXI The Employees Old Age Benefits Act, 1976.

The court by taking notice in 1992 decided to examine another law
namely The Employees Old Age Benefits Act, 1976. But subsequently that
law was also amended firstly in 2002 through Ordinance No XLVI and then
in 2006 vide The Employees Old Age Benefits (Amendment ) Act, 2006 then
lastly in 2008 through The Employees Old Age Benefits ( Amendment) Act,
2008. These amendment changed the nature of this law to a large extent

therefore we have decided to with draw our earlier Notice mentioned above.

Different Insurance Laws:

This Court took Suo Moto Notice under Article 203 D (1) of the
Constitution in 1992 to examine the different provisions of the following

Laws:-

1. The National Insurance Corporation Act, 1976.
2. Life Insurance Nationalization Order, 1972.
3. War Risks Insurance Ordinance, 1971.

4. Federal Employees Benevolent Fund and Group Insurance Act 1969.
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5. War Risks Insurance Ordinance, 1965.

6. Pakistan Insurance Corporation Act, 1952.

7. The Riots and Civil Commotion Risks Insurance Ordinance, 1947.
8

. War Injuries (Compensation) Insurance Act, 1943.

Out of the above mentioned laws two laws namely, The National
Insurance Corporation Act, 1976 and Pakistan Insurance Corporation Act,
1952 were subsequently repealed by the Insurance Ordinance, 2000 and
Insurance Corporation (Re-organization) Ordinance, 2000 respectively during
the pendency of these petitions rendering the respective Petitions SSM.
No0.11/1/1/1992 and No. SMM No. 4/1/1992, infructuous, while all other laws
listed hereinabove were examined by us and we are of the view that the word
‘interest” wherever occurs in the different provisions of these laws is against
the Injunctions of Islam as laid down in the Holy Quran and Sunnah for the
reasons discussed herein before. Hence the same should be deleted or
alternatively changed where ever possible with any of the Shariah-Compliant

Mode which is approved by the State Bank of Pakistan.

Regarding the occurrence of the word ‘insurance’ in different laws, we
are of the view that the concept of ‘insurance’ per se is not un-Islamic. Its
prohibition and permissibility in Shariah depends upon the modes of business
in which an insurance company is involved to generate profit for itself and its
customers. If an insurance company is involved in those type of modes which
are linked with or based upon those activities which are prohibited in Islam
like Riba, al-Gharrar or al-Qimar, then insurance services given by such a

company are prohibited according to the Injunctions of Islam. Otherwise, if an
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insurance company is involved in any of the Shariah-Compliant business
modes to generate profit for itself and for its customers then it is permissible
according to the Injunctions of Islam. The Islamic concept of insurance is
called Takaful. The word “Takaful” originates from the Arabic word
“Kafalah” which means ‘To Guarantee, Guardianship, Foster care and
protective care etc. **** | the Takaful companies undertake business in
accordance with the Sharaih-Complaint Modes which are free from Riba, al-
Gharar and al-Qimar. The concept of Takaful is based on Islamic Injunctions.
The concept of Takaful and its basis in a very elaborative way is discussed in
one of the Resolution (No. 200 (6/21)®° of International Islamic Figh

Academy (IIFA) of OIC, Jeddah titled ‘Shari’ah Rulings and Standards
for the Foundations of Cooperative Insurance’, explaining conditions
of permissibly of Insurance in Islam. This Resolution contains the full
reference of Ahadith which provide the basis of Takaful business in

Islam.

In Pakistan SECP Takaful Rules are available for registration of
Takaful Companies which do business of Takaful in accordance with the
Shariah-Complaint Mode. In consequence thereof many Takaful companies
are registered with Security and Exchange Commission of Pakistan (SECP)

under the Takaful Rules.

252 . . .
Qamoos al-Maani’, Qamoos Arabi anglezi.

>3 Resolution of IIFI, http://iesjournal.org/english/Docs/197.pdf
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152. Finally, to conclude after thoroughly going through the
elaborate data and plenty of relevant literature regarding Interest-free
Banking in Pakistan and in contemporary Muslim countries provided
by the parties and experts from all across the country and of course
after giving a patient hearing to the counsels of the parties, Attorney
General for Pakistan and Advocate Generals and listening to the
exhaustive arguments forwarded by the economists , financial experts
and religious scholars, Ulumas, Mufties and Jurist Consults, one point
emerged with consensus that the ground reality regarding the
acceptability, practicality and feasibility of Islamic Banking or Interest-
Free banking is completely different from what it was two decades
ago, especially after the announcement of the Remand Order in this
case by the Honorable Shariat Appellate Bench of the Supreme Court

on 24.06.2002.

153. The speedy proliferation and exponential growth of
Interest-free Banking not only in Pakistan but in the whole Islamic
World and even worldwide is a reality that has established that
Interest-free Banking system is not only practicable but feasible too.
With this backdrop based on facts, we do not agree with the

apprehensions shown by the Federal Government that introduction of
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Interest-free Banking in the economic system of Pakistan may have a

negative impact on the overall economic system of Pakistan.

154. Moreover, as was noted by us that legal and statutory
framework backed by the State Bank of Pakistan for embracing the
Interest-free Banking in Pakistan is already available, in furtherance of
which the existence of Section 25 (2) (b) of the Banking Companies
Ordinance, 1962 and Section 22 of the State Bank of Pakistan Act 1956
pave the way for complete elimination of Riba from the economy.
Needless to say elimination of Riba from our economic system is our
religious as well as our constitutional duty; hence it has to be

eliminated from Pakistan.

155. One of the basic goals of an Islamic State like Pakistan is to
have an equitable economic system free from exploitations and
speculations. The Islamic economic system is an equitable, asset based
and risk sharing economic system. It promotes and encourages the
circulation of money in a society. It sternly discourages the
accumulation of wealth in a few hands. Islamic economic and finance
system is based on real economic activities which prohibits Riba (L_'),
al-Gharar (Lod) (uncertainty), al-Qimar (U«dll) (gambling) and al-
Maysir (u-ll) (unearned income) as per Injunctions of Quran and

Sunnah of the Holy Prophet (S.A.W). The prohibition of Riba is the
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corner stone of the Islamic economic system. Therefore, we have
decided that every loan which extracts any additional amount upon
the principal from the debtor is Riba, hence, any transaction that
contains Riba even at a slightest level, falls within the category of Riba
thus prohibited. Furthermore, all the prevailing forms of interest,
either in the banking transactions or in private transactions fall within

the definition of Riba.

156. We hereby declare that the prohibition of Riba is complete
and absolute in all its forms and manifestations according to the
Injunctions of Islam in accordance with the Holy Quran and Sunnah.
Therefore, for all the detailed reasons deliberated herein before in this
judgment the charging of any amount in any manner over the
principal amount of a loan or debt is Riba which is completely
prohibited according to the Quran and Sunnah of the Holy Prophet

(SAW).

157. Hence, for the reasons already recorded earlier in this

judgment we have further decided that:

i. The Banking interest in all its forms is Riba, thus the complete

and absolute prohibition of interest does not change:

a) with the change in the purpose of taking loan,

whether the loan is taken for commercial,
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1.

1ii.

1v.

productive or industrial purpose etc. or is taken
for personal needs; or

b) with any change in the percentage at which the
interest is charged on a loan whether it is low or
high ; and

c) with any change in the method of calculating the
amount of interest upon a loan whether it is
calculated as simple interest or doubled or
multiplied interest upon a loan.

Any transaction of money for money of the same
denomination and value where the quantity on both sides is
not equal, either in a spot transaction or in a transaction based
on deferred payment is Riba.

A barter transaction between two weighable or measureable
commodities of the same kind, where the quantity on both
sided is not equal, or where the delivery from one side is
deferred is Riba.

A barter transaction between two different weighable or
measurable commodities where delivery from one side is
deferred is Riba.

Any change in the status of the borrower or lender does not
affect the absolute prohibition of Riba. Riba remains
prohibited absolutely, irrespective of the fact of what so ever

name it is called.
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158. Thus, we also hold that any interest stipulated in the
Government borrowings acquired from domestic or foreign sources is
Riba and clearly prohibited by the Holy Quran and Sunnah; therefore,
for future the Government is directed to adopt Shariah-Compliant
Modes while borrowing either from domestic or from foreign sources.
Here we would like to refer to the constructive, encouraging and
positive approach of the International Financial Institutions like IMF,
Asian Development Bank and the World Bank to utilize Shariah-
Compliant, Riba free financing Modes for their financing modes being
more productive and economically feasible. Additionally, another fact
is also relevant here that according to some submissions before us, the
Peoples” Republic of China is also willing to utilize the Islamic mode
of financing for the CPEC projects, needless to mention that we are
already utilizing Riba-Free Shariah-Compliant mode of financing
while dealing with Islamic Development Bank and with some of the
Islamic Countries.

159. We are of considered view that all those laws or the
provisions of laws, which are under challenge before us, which contain
the word ‘interest” within the meaning of banking interest is Riba,
hence prohibited and any payment of extra amount in addition to due
payment due to a delay, which is considered and calculated as interest

over that amount also falls within the category of Riba, hence
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prohibited being repugnant to the injunctions of Islam according to the
principles as laid down in the Quran and Sunnah. All the prevailing
forms of interest either in the banking transactions or in private
transactions do fall within the definition of Riba. Therefore the
Government is directed to delete the word ‘interest’” wherever it is
used in the impugned provisions of law in this sense as already
decided by us after examination of each impugned law as discussed

supra.

160. Further, in addition to that the word ‘interest’ in which
ever law it is used within the meaning of banking interest or any

increase on the due payment due to delay is Riba, hence is directed to

be deleted.

161. Following are the laws the provisions of which were
discussed in the judgment and held repugnant to the injunctions of

Islam to the extent as elaborated in the judgment:

1. Interest Act 1839 held completely repugnant to the Injunctions

of Islam.

2. Section. 10 of The Government Saving Banks Act 1873.
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3. Section 78, 80, 114, 117 (c) of the Negotiable Instruments Act,
1881. So far these sections are used to support or facilitate any interest

bearing transaction.

4. Sections 28, 32, 33, and 34, of the Land Acquisition Act 1894 ,
so far the word “interest’ used in these sections within the meanings of

banking interest.

5. Code of Civil Procedure, 1908

Following provisions of the Code of Civil Procedure were

examined by us:

Section 2(12), 34 , 34-A, 34 B, 35 (3) and 144 (1);

Order XXI. Rule 11 (2)(g);

Order XXI Rule 38

Order XXI, Rule 79 (3)

Order XXI 80 (3)

Order XXI Rule 93

Order XXXIV, Rule 2(1) (a) (i), (ii). (iii). (c) (i) and (ii);

Order XXXIV, Rule 2(2);

Order XXXIV, Rule 4;
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Oder XXXIV, Rule 7 (1)(a)(i) & (ii) and (c) (i) & (ii);

Order XXXIV, Rule 7 (2);

Order XXXIV. Rule 11;

Oder XXXIV, Rule 13 (1);

Oder XXXIV, Rule 2;

Order XXXIX, Rule 9;

Wherever the word ‘interest’ appears in these provisions is
declared repugnant to the injunctions of Islam hence shall be deleted

and be amended appropriately.

6. Provision 59(2) (e) The Cooperative Society Act,1925

7. Rule 141(h), 22,41 along with appendice 1to4 of the

Cooporative Societies Rules 1972.

8. Complete law The West Pakistan Money-Lenders” Ordiance

1960

9. Complete The West Pakistan Money-Lenders” Rules 1965.

10. The Sindh Money -Lenders” Ordinance ,1960

11. The N.W.F.P Money-Lenders. Ordinance ,1960

12. Rule 17 of The Agricultural Development Bank Rules 1961.
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13. Section 25 (2) (a) of The Banking Companies Ordinance 1962.

14. Rule 9 The Banking Companies Rules 1963.

15. Rules 9 of The Banks (Nationalization) Payment of

Compensation Rules 1974.

Resultantly, these laws or provisions of the laws will cease to

have effect as on and from Ist. of June, 2022.

The Federal Government as well as the Provincial Governments
are directed to complete the necessary legislative amendments in the
impugned laws in order to bring such laws or provisions of the laws
into conformity with the injunctions of Islam by 31st of December 2022.
Although it is the universal principle of law that law does become
effective retrospectively but to avoid any possible ambiguity we
categorically made it clear that all such laws will take effect

prospectively.

162. Attorney General for Pakistan made a statement that to
complete transformation of economy into that of Interest-free Banking
needs time and we gave a serious thought to that request. In addition
to that we also noticed the fact that, earlier even after the

announcement of the Judgment by the Shariat Appellate Bench of the
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Supreme Court in 2001 two miscellaneous applications ( Nos. 1480
and 1485 of 2001) were filed in the Review Petition with a composite
prayer for suspension of the operation of the judgment and extension
of time for its implementation. In consequence of which the Hon’ble
Supreme Court of Pakistan extended the time period for
implementation of the judgment till 30%" June, 2002. Needless to
mention that even after the final disposal of the Review Petition almost
two decades have passed. If the Government still needs time for
complete transformation of the economy from interest based to
interest-free economy then this request is bound to be seen and
considered with many trepidations. Yet we are mindful of the
practicalities; therefore, we asked this questions from the experts who
appeared before us; and we noted that one thing was common in the
response of all the experts and the practitioners that this
transformation will need time. However, regarding how much time is
required all the experts differed. We also noticed one more thing
common in their approach to the issue of complete transformation of
the economy, that some aspects of the economy are able to be
converted into Riba free economy almost instantaneously like
conversion of deposit side of the banking as it has all the legal
framework available to convert the banking completely. For this they

relied on the existence of Section 25 (2) (b) of the Banking Companies
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Ordinance, 1962 and Section 22 of the State Bank of Pakistan Act 1956
along with some other legislative steps taken by the State Bank of
Pakistan, in addition to number of directives and policy guidelines of
the State Bank of Pakistan. Whereas on the loans lending side of the
Banking, although numerous Shariah-Compliant products and
instruments approved by the State Bank of Pakistan are available but
the complete transformation of economy will take some time. In this
regard Strategic Plan for Islamic Banking Industry 2021-25 of the State
Bank of Pakistan was also referred many times, according to which 30
percent of the banking industry of Pakistan has to be converted to
Islamic Banking and that target has almost already been achieved. In
addition to that the counsel of the State Bank of Pakistan categorically

stated that “if someone wants to do business with banks hundred

percent in accordance with the Interest-free Shariah-Compliant modes

then it is possible for him without any hindrance.”

[Emphasis supplied]

163. Hence, after considering all these arguments and noting all

the practical aspects we are of the view that five years period is

reasonably enough time for the implementation of our decision

completely i.e convert economy of Pakistan into, equitable, asset

based, risk sharing and Interest-Free Economy. Therefore we would

specify the 31st day of December, 2027 on which the decision shall take

effect by way of complete elimination of Riba from Pakistan.
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164. As a corollary to the above discussion we are hopeful that
the Federal Government shall comply with the mandatory
constitutional requirement of Article 29 (3) regarding the submission
of annual report before the National Assembly and the Senate on the
observance and implementation of the Principles of Policy specifically
as stated in Article 38 (f) of the Constitution of Pakistan 1973,
regarding complete elimination of Riba within the above stipulated
period. This is an inbuilt Constitutional mechanism to ensure the
observance and implementation of the Principles of Policy which
empowers the Parliament to keep an eye on the working of any
Government, had that constitutional duty been observed and complied
with, many things in our polity would have been different, and Riba
would have been eliminated from Pakistan much earlier in compliance
of Article 38(f) of the Constitution. Hence, Article 29(3) of the
Constitution shows us the constitutional way to ensure the
achievement of the target of complete elimination of Riba from the
country in a gradual and steady manner, therefore, we rely on the
same Article 29(3) of the Constitution to ensure the complete

implementation of our judgment.

165. The Shariat Petitions to the extent stated above, are

accepted and disposed of accordingly.
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166. Now before parting we would like to bring on record our
deep appreciation for all those experts, subject specialists,
jurisconsults, Ulema, scholars, economists, finance experts, Chartered
Accountants, former Bureacurats and Bankers, etc., who unceasingly
and persistently kept on pursuing this case for decades selflessly and
with all sincerity. Their valued input, expert opinions and highly
professional knowledge helped us to follow all possible aspects of this
case and multiple issues involved therein. All verbal presentations
made before us and the written submissions submitted from all across

the country were invaluable contributions for assistance in this case.

MR. JUSTICE DR. SYED MUHAMMAD ANWER

MR. JUSTICE MUHAMMAD NOOR MESKANZA],
CHIEF JUSTICE

MR. JUSTICE KHADIM HUSSAIN M. SHAIKH

Announced in Open Court

On 28-04-2022 at Islamabad.
Mubashir Akhlaq/Mujeeb ur Rehman/*




299

Shariat Petition No.30-L of 1991 &
All other 81 connected matters relating to Riba/Interest

Justice Muhammad Noor Meskanzai, Chief Justice:- I have

gone through the laborious and scholarly judgment rendered by my
learned brother Hon’ble Mr. Justice Dr. Syed Muhammad Anwer and,
am in full agreement with his all findings, and, would also like to ink

few lines on the question of jurisdiction.

1. In response to Questionnaire prepared in pursuance to
Court’s Order dated 03.06.2013, the State Bank of Pakistan through its
Counsel filed comments/preliminary submissions on 18.06.2015, the

jurisdiction of this Court was contested on the following grounds:-

“1)  Determination of the jurisdiction of this Hon’ble Court and the
maintainability of the petitions before it with reference to Articles
29, 30(2), 38(f), 81(c), 121(c), 161 and 260 of the Constitution of
Pakistan, 1973 (the 'Constitution’), Reference may kindly be
made to paragraph 12 of the judgment in Civil Shariat Review
Petition No.1 of 2000 and connected matters (PLD 2002 SC
800).

ii)  Since Articles 29, 30(2) and 38(f) contain a non-justiciable policy
framework that contemplates gradual but expeditious elimination
of riba by the state can this Hon’able Court constrain the exercise
of policy implementation by the State? Are matters contemplated
by the Constitution as extant realities to be dealt with by the
State according to non-justiciable policy decisions regarding
implementable possibilities not beyond the jurisdiction of this
Hon’able Court?

iii)  Since it is clear that the Constitution contemplates the payment
of an amount described as ‘interest’ on monetary obligations can
this Hon’able Court make negatory the provisions of the
Constitution that contain such contemplation?

iv) Is the Constitutional scheme for the elimination of riba and the
payment of interest not beyond the jurisdiction of this Hon’able
Court in terms of Article 203B(c) read with Article 203D that
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expressly exclude consideration of any part of the Constitution
by this Hon’able Court?

v)  What is the distinction contemplated by the Constitution
through use of the term ‘riba’ in Article 38(f) and “interest’ in
Articles 81(c), 121(c), 161 and 260 thereof?”

2. On 24.09.2018 Mr. Anwar Mansoor Khan, learned
Attorney General for Pakistan while arguing the case proposed that
the matter of jurisdiction and interpretation of Riba/Interest be

decided at the first instance. In this respect the relevant portion of

Order Sheet dated 24.09.2018 is reproduced:-

“Learned Attorney General for Pakistan is present in the Court.
He has advanced his arguments on certain aspects of the remand
order of the Hon’ble Supreme Court. He has agitated that before
proceeding further, the questions, which are common in all
connected shariat petitions, such as jurisdiction and
interpretation of the words Riba and Interest, may be decided at
the first instance before hearing the argquments of the parties
discussing law individually and separately, which have been
assailed in these shariat petitions. Further states that he does not
want to add anymore point for arquments except the one which
has already been submitted by Mr. Salman Akram Raja, ASC on
behalf of the State Bank of Pakistan.”

3. On 19.02.2019 Mr. Salman Akram Raja, Advocate for the
State Bank of Pakistan concluded the arguments on the point of
jurisdiction and the matter was adjourned for arguments of the learned
Attorney General for Pakistan on the point of jurisdiction. On the next
date of hearing i.e. 19.03.2019, Mr. Anwar Mansoor Khan, learned

Attorney General for Pakistan, after arguing the case at length in
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respect of jurisdiction conceded to the jurisdiction of this Court. For

ready reference, the relevant portion of the Order Sheet is reproduced:-

“Mr. Anwar Mansoor Khan, learned Attorney General for
Pakistan has submitted his arquments at length in respect of
jurisdiction of this Court. At one stage, he has rather stated that
he does not challenge jurisdiction of this Court in this matter.”

Emphasis supplied

4. This Court, in view of subsequent developments in
Banking Sector, reframed a Questionnaire and circulated the same to
the parties. Since, after the retirement of a Hon’ble member of the
Bench hearing the matter, the present Bench remained seized of the
matter, and again heard Mr. Salman Akram Raja, Advocate on the
point of jurisdiction. Mr. Qaiser Imam, Advocate representing Jamat-e-
Islami also argued on the point of jurisdiction. However, on 03.02.2021
Mr. Khalid Javed Khan, learned Attorney General for Pakistan
appeared and by referring the Order dated 19.03.2019 submitted that
though the then learned Attorney General for Pakistan has conceded
to the jurisdiction of this Court, however, to his conscience, the
question of jurisdiction is yet debatable, therefore, he sought
permission to file an application. At this juncture, it is pertinent to
address the complicated issue of divergent opinion of the office of
Chief Law Officer of Pakistan regarding a law point i.e. jurisdiction of

this Court. Mr. Anwer Mansoor Khan, the former Attorney General of
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Pakistan had conceded to jurisdiction of this Court. However, on
assumption of charge of office, his successor Mr. Khalid Javed Khan
took a new position i.e. plea of lack of jurisdiction, for which he sought
permission to make an application. We were aware of the view point
of former Attorney General and admittedly there was divergence of
opinion among the two Chief Law Officers of the same office on a law
point. However, since it was not an admission of a fact but an opinion
on the legal point pertaining to jurisdiction which being a law point
could be agitated at any stage. It is a well entrenched principle of law
that jurisdiction could not be conferred by consent if the forum
otherwise lacked jurisdiction. Above all, being a law point principle of
estopple also does not operate and apply against such stand and
stance. Reliance is placed on PLD 1980 SC 22 M. Yamin Qureshi Vs

Islamic Republic of Pakistan, relevant at Page 35 F is reproduced:-

“It is interesting to observe that during the conduct of this
case the learned Attorney-General for Pakistan was
assisted, amongst others, by Mr. Irshad Hassan Khan, who
is at present appearing before us as Deputy Attorney-
General for Pakistan, and has attempted to argue that the
scope of the appeal before the Tribunal would be limited by
the same considerations as were spelt out by the Supreme
Court in the case of Saeed Ahmad Khan in regard to the
power of judicial review available to the High Court in
respect of orders of the kind we are discussing here. Mr.
Irshad Hassan Khan submitted, on the authority of
Government of West Pakistan v. Mian Muhammad Hayat
(PLD1976 S C 202), that as a counsel he was not bound
by the admission made in a previous case on a question of
law. This submission is, indeed, correct, and we do not
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wish to decide this point on the basis that in a previous
case the wide scope of the appeal had been conceded by the
learned Attorney-General.”

Though the petitioners opposed the permission for filing of
application but since it was a legal and permissible request, therefore,

was granted.

5. In his application, he raised following objections. Relevant

objections are reproduced:-

“That it is stated at the outset that while submissions are made
on behalf of the Federal Government in respect of the question of
jurisdiction of this Hon’ble Court under the Constitution, there
is absolutely no question or reservation whatsoever by or on
behalf of the Federal Government of any of its functionaries
including the undersigned about the solemnity and binding
nature of the obligation and commitment of the State to ensure
that all laws in the country are brought in conformity with the
injunctions of Islam as laid down in the Holy Quran and Sunnah
and that no law can be enacted or sustained which is repugnant
to such Injunctions. It is once again reiterated that the
Parliament and the Federal Government are fully committed and
bound to ensure that all laws are consistent with and brought in
conformity with the injunctions of Islam as laid down it he Holy
Quran and Sunnah.

That the issue is whether such obligation of bringing the
laws in conformity with the injunctions of Islam is to be achieved
and carried out primarily and most effectively through the
Parliamentary legislative process as envisaged for lawmaking by
the Constitution of Pakistan or through the adversarial
machinery as provided for adjudication of disputes through the
Courts established by or under the Constitution which defines
and delineates the jurisdiction of all Courts including this
Hon’ble Court. It may be added that the Constitution
categorically provides that the sovereignty belongs to the
Almighty Allah alone and the State shall exercise its powers and
authority through the chosen representative of the people.



304

Shariat Petition No.30-L of 1991 &
All other 81 connected matters relating to Riba/Interest

That it is the humble endeavor of the Federal Government
to persuade this Hon’ble Court that while all the institutions of
State are fully bound by and committed to the obligation of
bringing all laws in conformity of injunctions of Islam as also
enshrined in Article 2A, 31 and 227 of the constitution, the most
democratic, effective and sustainable means of fulfillment of this
obligation is through the parliament which is highest forum for
making, amending and repealing the laws. Parliament is the
representative of the true will of the people of Pakistan who are
the real owners of the country. The parliament and other
institutions including the Council of Islamic Ideology and other
relevant institutions are engaged in a collaborative process and
may be accorded larger margin to fulfill their obligation of
bringing the laws in conformity with the injunctions of Islam in
a more representative, holistic and effective manner so that
sustainable results are achieved and all laws are in conformity of
the mandate of the Constitution as reflected in Article 227.

That insofar as legal and constitutional issue of the
jurisdiction of this Hon'ble Court is concerned, the Hon'ble
Supreme Court of Pakistan (Shariat Appellate Bench) was
pleased to pass judgment in Civil Shariat Review Petition No. 01
of 2000 and connected matter (PLD 2002 SC 800) and remanded
the matter with the direction vide Para 18 in the following terms:
‘In the light of the forgoing discussion, we are of the considered
view that the issue involved in these cases require to be re-
determined after thorough and elaborate research and
comparative study of the financial systems which are prevalent in
the contemporary Muslim countries of the world. Since the
Federal Shariat Court did not give a definite finding on all the
issues involved the determination whereof was essential to the
resolution of the controversy involved in these cases, it would be
in the fitness of things if the matter is remanded to the Federal
Shariat Court which under the Constitution is enjoyed upon to
give a definite on all issues falling within its jurisdiction’.

That it is submitted that question relating to jurisdiction
as well as maintainability of petition were raised before the
Hon’ble Supreme Court (Shariat Appellate Bench) in review
proceedings with the submission that these were not dealt with
by the Federal Shariat Court as well as the Shariat Appellate
Bench, inter alia with reference to the provisions of Article 29,
30(2), 38(f), 81(c) and 121(c) of the Constitution. Reference was
also made to Article 161 and 260 of the Constitution which
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remained unexamined vis-a-vis the question of jurisdiction and
maintainability of petition.

That this Hon'ble Court which is constituted under Article
203-C of the constitution has power, jurisdiction and functions
as conferred under Article 203-D which provides that this Court
may examine and decide the question whether or not any law or
provision of law is repugnant to the injunctions of Islam, as laid
down in the Holy Quran and Sunnah of the Holy Prophet.
Article 203-B(c) provides that the Chapter 3A, law does not
include the Constitution. Thus, it is the constitutional mandate
that Federal Shariat Court does not have jurisdiction to examined
any provision of the Constitution itself in terms of Article 203-D.

6. Mr. Salman Akram Raja addressed quite lengthy
arguments, however, the submissions solely relevant for the purpose
of jurisdiction are referred to. To supplement his written submissions,
he submitted “My contentions are two folds: (1) to assist this Court as
best as we can and I endeavor to do that, place the material and I
remain available for any further questions, queries. One of the issues
that framed in 2002 by Shariat Appellate Bench is the relationship
between Article 38 of the constitution and the jurisdiction of this
Court. So Article 38 of the Constitution which is in Chapter No.2 titled

Principles of Policy reads as follows:
Article 38 (f):

The State shall eliminate riba as early as possible. He stated that
this is the command of Constitution and this is a non-justifiable

command. The elimination of riba as my lordships have seen, we are
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making very sincere efforts, 40 percent growth has been achieved and
we hope this process will continue further but if this will be made a
part of a judicial order as was done in 1999, do it in two years, do it in
three years, that will not be possible.” He contended that the harmony
which the Constitution requires between its non-justiciable part and its
justiciable part should be retained. So that is the only way for all of us
to progress without there being some kinds of judicious timeline
imposed on the process as done in 2000 when the original judgment

was given which was reviewed in 2002.

7. In continuity with the contents of application Mr. Khalid

Javed Khan, learned Attorney General for Pakistan contended:-

I am very grateful for this opportunity, the Court has now
heard the State Bank of Pakistan’s counsel and your
lordship I hope that they have been able to address all the
quarries raised by this Court. In this context if I may refer
to my written submission in this respect that this Honble
Court does not have jurisdiction. I have two fold
submissions, first related to the jurisdiction in terms of
Article 203-D of the Constitution of Pakistan the instant
case falls outside the jurisdiction of this Hon'ble Court and
the second alternate submission is that even if this Honble
Court has jurisdiction in this particular case it would be
more appropriate if the other institution and State is

allowed to do their job. The State includes Parliament and
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other institutions and opportunity to bring the fiscal laws

in conformity with the Holy Quran and Sunnah.

It was maintained that there is no dispute or question
about the obligation of all the state institutions to bring all
the laws in conformity with the injunctions of the Holy
Quran and Sunnah, so the only issue is how to go ahead
and why I submit that this Hon'ble court may not be the
most appropriate forum for discharge of this obligation is
primarily based on the principle that this is a Court and all
courts in Pakistan and in common law World are primarily
engaged in adjudicatory exercise except for Article 184 (3)
where the jurisdiction of the Hon’ble Supreme Court is
inquisitorial, our system is based on adversarial system
where two parties contest and neutral institution decide
the matter, where the obligation to bring all the law in
conformity with the Injunctions of the Holy Quran and
Sunnah are unanimously acceptable obligation of all state

institution and the Parliament is the best forum.

He further submitted that the word “interest” has been used in
many Articles of Constitution and the Constitution cannot be
examined by this Court as per the very Chapter that clothes this Court

with jurisdiction, hence on such analogy this Court cannot exercise
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jurisdiction and this was the stance of the then Attorney General for
Pakistan Makhdoom Ali Khan before the Appellate Shariat Bench
hearing the Review Petition. It was further contended that without
prejudice to first point even if this Court has got jurisdiction, it will be
more appropriate to refrain from exercising jurisdiction by showing
restraint and enabling the forum i.e. Parliament meant for the purpose
to do their job of Islamization as per their Constitutional mandate, this
submission was made at the strength of famous American Case
Marbery v. Madison delivered by the strongest Chief Justice in the

year 1789.

8. Mr. Anwer Mansoor Khan appearing as amicus-curie
argued the matter on various aspects, however, on the point of
jurisdiction, he stuck to his gun by reiterating his stance as taken on

19.03.2019 before this Court.

9. Mr. Dr. Zaheer-ud-Babar Awan, Amicus-Curie contended
that the jurisdiction vested to this Court by virtue of Chapter 3-A of
the Constitution leaves no room for doubt that no other institution is
clothed with such high power. At the mandate of the Constitution, suo
moto powers have been bestowed upon this Court for specific purpose

to ensure that no law running contrary to the Injunctions of Islam
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prevails in the Country and even if the same is not challenged by any
party, the Court itself is bound to take suo-moto notice to ensure that
the existing laws are brought in conformity with the Injunctions of
Islam. Hence, this Court is fully vested with the jurisdiction to decide
all those petition, which were pending, decided and went to the
Appellate Forum and are pending now after remand, so, no exception

can be taken to the jurisdiction of this Court.

10. Mr. Qaiser Imam, Advocate argued that it is very
important to note that through the instant petitions, the petitioners
have neither requested the Court to pass any sort of direction to
implement Article 38(f) of the Constitution nor have sought for any
relief for implementation of any provision of Chapter 2 of Part 2 of the
Constitution. The petitioner is mindful that any provision provided in
Principles of Policy cannot be judiciously determined and further
cannot be a ground to invalidate any provision of law. This argument
as raised by the other side is completely misconceived for the reason
that the petitioners have invoked the original constitutional
jurisdiction of the Honorable Court to strike down certain provisions
of subordinate legislation which are against the Injunctions of Quran
and Sunnah. This jurisdiction whereby this Court has been

empowered to strike down or invalidate any law cannot be mixed with
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any type of directory jurisdiction. While concluding his arguments, it
was submitted with clarity and in unequivocal terms that the
petitioners have not challenged any provision of Constitution either
directly or indirectly. In this respect his written arguments are

available on record.

Professor Muhammad Ibrahim and other petitioners adopted the

arguments of Mr. Qaiser Imam, Advocate.

11. We have considered the arguments and have given our
serious thoughts but have not been able to persuade ourselves to
subscribe to Mr. Salman Akram Raja and the learned Attorney General

on the question of jurisdiction for multiple reasons:-

Firstly, because the scheme of Constitution for Islamization of
Laws cannot be overlooked and ignored. It starts with preamble
followed by Articles 2, 2-A, 31, 227 which ensure that State shall enable
its subjects to order their lives in the individual and collective spheres
in accordance with teaching of Islam as set out in Holy Quran and
Sunnah. It is an undisputed fact that Islamic way of life is absolutely
incomplete and impossible without an economic environment/culture
and society free from Riba, usury and interest. Again this fact is also
not disputed that while framing Constitution, the menace of Riba was

realized as an economic evil and mischief and thereby assurance of its
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elimination was given in the Constitution. So the commitment of the
State with its subjects regarding Islamization of Laws guaranteed in
clear and unequivocal constitutional terms have to be honoured,
respected and given effect to. That is why the Part IX of the
Constitution and other relevant Articles were introduced in the
Constitution which contain a scheme and provide a procedure for
Islamization of Laws. The subsequent introduction of Chapter 3-A in
part VII of the Constitution puts a seal of certainty to relevant Article
by empowering this Court to take Suo Moto Notice of any Law
including fiscal laws by judging the same at the touchstone of Islamic
Injunctions, besides entertaining Shariat Petition. The view finds
support from judgment reported in PLD 1980 SC 160 B.Z. Kaikaus Vs

President of Pakistan, relevant at page 180, para 24 reproduced:-

“24. As regards the 1973 Constitution, as pointed out by the
learned counsel for the respondents, it also contains a scheme and
procedure for Islamisation of the laws and lays down the guiding
principles and the method to be adopted in that respect. Reference
may be made to the Preamble of the Constitution and Articles 1 to 5,
8 to 40 and 227 to 230. In pursuance of these; provisions the State
has promulgated Offence of Zina (Enforcement of Hadood)
Ordinance VII of 1979 ; Offence of "Qazf" (Enforcement of Hadd)
Ordinance VIII of 1979 ; and Zakat and Usher (Organization)
Ordinance XXIX of 1979. It has set up a Shariat Bench in each
High Court of a Province and an Appellate Shariat Bench in the
Supreme Court giving them power to strike down any relevant law
which may be in conflict with or against the Sharia. See Articles
203-A to 203-E of the Constitution as added by the President's
Order No. 3 of 1979 which should be read with the relevant rules
which authorize the superior Courts to avail of the services,
suggestions, and the views of "the learned" in the Islamic Law, on
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any relevant point coming up before them. By the time this
judgment has been completed, the pattern '-as further been change;
now there will be a Federal Shariat Court instead of a Shariat Bench
in each High Court.”

Secondly, so far as the word “Riba” in Article 38(f) and “interest”
used in Article 81(c), 121(c), 161, 260 of the Constitution and thereby
the bar of jurisdiction as claimed is concerned, this argument is
misconceived and misplaced for the reasons that not a single
constitutional provision has been challenged before this Court in the
petitions sought to be decided through this judgment. The word ‘Riba’
used in Article 38(f) has been admitted a menace, economic evil and
stands ensured to be eliminated as soon as possible. There is no
controversy regarding prohibition ie. Hurmat (cw,>) of Riba. So
merely because these words or terms are available in Constitution and
despite having not been challenged, an implied inference of bar should
be deduced does not appeal to a prudent mind. The Law stands settled
on the subject that any subordinate legislation or a Law even if
validated or protected under Constitution cannot get itself out from its
test of repugnancy at the touchstone of Injunctions of Islam i.e. Holy
Quran and Sunnah simply because of its protection or validation,
reliance is placed on PLD 1986 SC 360 Government of N.W.E.P.
through Secretary, Law Department Vs. Malik Said Kamal Shah,

relevant at page 466 is reproduced:-
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“We do not think that any such bar in fact exists so far as
the new Constitutional dispensation is concerned. An entirely
new power was conferred on the Specified Courts or benches
thereof. A test of repugnancy i.e. Injunctions of Islam was
prescribed. This empowerment had its own inhibitions and
limitation, and, but for these, it transcended all constitutional
protections and safeguards. For example all laws, but not the
Constitution, Muslim Personal Law, any law relating to the
procedure of any Court or Tribunal” or, any fiscal law or law
relating to the levy and collection of taxes and fee or banking or
insurance practice and procedure” could be tested on this
standard  “notwithstanding anything contained in the
Constitution”. To apply this test of repugnancy to the
Constitution or a provision thereof is one thing and to apply this
test to any other law, validated, continued or protected under the
Constitution is another. The first is prohibited, the second is

77

not.

Emphasis supplied.

Thirdly, Chapter 3-A in Part VII of the Constitution was
introduced in the Constitution initially in the year 1980 through
President’s Order 1 of 1980 Constitution (Amendment) Order, 1980
dated 26t May, 1980, with the strongest words ever used in the
Constitution by giving an overriding effect to this provision, which

reads as under:

203-A. Provisions of Chapter to override other provisions
of Constitution: The Provisions of this Chapter shall have effect
notwithstanding anything contained in the Constitution.

The definition clause 203B defines Law as under:-

(c) “law” includes any custom or usage having the force of
law but does not include the Constitution, Muslim Personal
Law, any law relating to the procedure of any Court or Tribunal
or, until the expiration of [three] years from the commencement
of this Chapter, any fiscal law or any law relating to the levy and
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collection of taxes and fees or banking or insurance practice and
procedure;

Thereafter following three amendments were made whereby the
period for challenging the fiscal laws were extended. For the sake of
ready reference the same are reproduced:-

President's Order No. 7 of 1983 Dated 19th May 1983

Amendment of Article 203-B of the Constitution.
In the Constitution, in Article 203-B, for the
word "three" the word "four" shall be substituted.

President’s Order No. 2 of 1984 Dated 26th April 1984:
Amendment of Article 203-B of the Constitution.

In the Constitution, in Article 203-B, for the

word "four" the word "five" shall be substituted.

President’s Order 14 of 1985 Dated 2nd March 1985
Revival of The Constitution of 1973 Order, 1985:

203B. In Paragraph (c), for the word “five” the word

“ten” shall be substituted.

The last amendment contemplating 10 years with effect from
26t May, 1980 exhausted on 26.05.1990. The perusal of above
consecutive amendments regarding point of time reveals that in
their wisdom the legislature was clear and satisfied that after
exhaustion of the stipulated period there will be no problem in
challenging the fiscal law or any law relating to the levy and

collection of taxes and fees or banking or insurance practice and
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procedure, as the new means and ways would be sorted out to
curtail the economic laws by bringing the existing laws in
conformity with the Injunctions of Islam. In view of the clear,
unambiguous and plain language what sort of bar could be placed
on the unprecedented power of this Court for judging/testing the
repugnancy of any subordinate legislation on the touchstone of
Islamic Injunctions. All the laws challenged before us are
subordinate legislation to the Constitution, so by no stretch of
imagination an implied bar can be pleaded to oust an express,
clear and plane jurisdiction, the supremacy, preeminence and
dominance of these provisions are established and upheld.
Reliance is placed on PLD 1989 SC 771 Ahmad Vs. Abdul Aziz,

relevant at page 791 is reproduced:-

“The jurisdiction conferred by Chapter 3-A of Part VII of
the Constitution transcends the other provisions of the
Constitution. Article 203-A reads as hereunder:--

“The provisions of this Chapter shall have effect
notwithstanding anything contained in the Constitution.”

The supremacy and the pre-eminence of the provisions of
Chapter 3-A of Part VII has been placed by this Article beyond any
doubt. It is therefore, not possible on any reasoning to subordinate
the provisions of this Chapter to another provision of the
Constitution viz. Article 2-A.”

Fourthly, the request of learned Attorney General for

showing restraint and leaving the matter for Parliament as per his
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second limb of argument is not conceivable and looses legal
significance. In fact, by making this submission, the learned
Attorney General clearly conceded to jurisdiction of this Court
and in the wake of this submission the impact of first objection on
jurisdiction stands diluted. After 26 April 1990 the bar regarding
financial institution does not exist, nor any subordinate legislation
regarding fiscal laws can be claimed to be immune from
examination within the powers exercisable under Article 203-D of
the Constitution. It cannot be inferred that legislature was not
alive with the consequences of the introduction of Chapter 3-A in
Part VII of the Constitution rather it can genuinely be maintained
that a specific, onerous, noble respectable, highly prestigious
jurisdiction was conferred upon this Court with clear aim,
unambiguous object and pragmatic approach to get the Islamic
Republic of Pakistan free from the laws that are enforced and
applicable but run contrary to Injunctions of Islam, particularly a
law that has been declared “ A WAR AGAINST ALLAH AND
RASOOLULLAH S.W.A.S”. Reference in this respect is placed on

the following Ayaat of Holy Quran:-
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O ye who believe! Fear Allah, and give up what

remains of your demand for usury, if ye are indeed

believers.

If ye do it not, Take notice of war from Allah and His
Messenger: But if ye turn back, ye shall have your capital
sums: Deal not unjustly, and ye shall not be dealt with
unjustly.(2:278,279)

Therefore, the contention that this Court lacks jurisdiction or
on account of some exigency should remain reluctant and refrain
to exercise jurisdiction would be a better legal option, such a
contention cannot be countenanced on any cannon of
Constitutional construction and interpretation. Even otherwise,
the basic principle regarding jurisdiction is that the Courts do have
jurisdiction unless it is barred expressly or by necessary implication.
The practice of Superior Court has been that they have preferred
assumption of jurisdiction instead of abdication of jurisdiction.
Reliance is placed on PLD 1989 FSC 50 Sajjad Hussain and 2 others Vs.

The State, relevant at page 54 is reproduced:

“10.  Learned counsel tried to impress that as the Supreme

Court has been specifically prevented from exercising its
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12.

authority and jurisdiction in the Tribal Area, this Court
should also set a self-imposed limit on its territorial
jurisdiction in line with the Supreme Court of Pakistan.
When told that under the rule of interpretation assumption
of jurisdiction is always preferred to abdication of
jurisdiction and no superior Court would easily concede to
the ouster of its jurisdiction, the learned counsel had no
answer to it. To quote Zafar Hussain Mirza, J. in Benazir

Bhutto v. The Federation of Pakistan (PLD 1988, SC 416) at

page 602:-

"The ouster of jurisdiction of the Courts must be
couched in express terms or must arise by necessary
implication."

11. In the present case as would be shown hereafter no

such legislative intent can be spelt out from the charter under
which this Court was created.”

Resultantly, the objection that this Court lacks jurisdiction

is repelled and rejected. It is held that this Court for all intent and

purposes is well within its jurisdiction to decide the respective Shariat

Petitions remanded by the Hon'ble Shariat Appellate Bench of

Supreme Court of Pakistan.

MR. JUSTICE MUHAMMAD NOOR MESKANZAI
Chief Justice

Announced in Open Court
On 28-04-2022 at Islamabad.

Imran/*



